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INDIAN   LAND   LATwts

It  would,   of  course,  be  impossible  in  a  paper  of  this

kind  to  cover  the  entire  fie.1d  of  Indian  Land  Laws,   and  I

Will  attempt  only  to  point  out  the  Acts  of  Congress  and

var`ious  decisions  construing  them,  `.,'hich  are  of  par`ticular

interest  to  lawyers  passing  on  titles  to  lands  which  have

been  originally  allotted  to  members  of  the  Five  Civilized

Tr`ibes,  With  special  refer.ence  to  lands  allotted  to  Choctaw

and  Chickasaws.     The  Acts  of  Congress  with  which  we  ar.e  most

often  concerned  are  the  Act  of  June  28,   1898,   known  as  the

Curtis  Act,  which  includes  ratification  by  Congress  of  the

Atoka  Agreement,  the  Act  of  July  1,1902,  known  as  the

Supplemental  Choctaw  and  Chickasaw  Agreement,   the  Act  of Apr`il

21,   1904,   the  Act  of  April  26,   1906,   the  Act  of  May  27,   1908,

the  Act  of  June  4,   1918,   the  Act  of  April  12,   1926,   the  Act  of
]``'I:I.y  10,1928,   the  Act  of   January  27,1933,   the  Act  of   Ju.ne   26,

1936,   the  Act  of  July  2,1945,   and  the  Act  of  August  4,1947.

There  are,   of  course,  many  other  treaties  and  Acts  of  Congr`ess

which  ar`e  of  great  historical  interest,  and  which  may  affect

Indian  titles,  but  I  believe  the  ones  above  enumerated  are  the

3nes  most  frea.`te  ntly  consulted  by  title  examiners  in

Sr)ut*{.eE}stern  C`:1ahcma.     Time  will  permit  me  to  refer  on+:.,r

b-.-iefly  t.o  the  provisions  to  most  of  these  Acts  and  to  a  few

decisions  of  particular  inter`est  to  the  title  examiner.
'T:.ie  Act   of  June   28,1898,   known  as  the  Cur'tis  Act,,   pro--

-.7;.c`:ect  in  very  general  terms  for  the  allotment  of  la.nds  in

`-.`,  -ve.-.r,I.i.ity  to  the  various  members  of  the  tribe,   and  Section  29

;..;i  t:rLe  Act  I.atified  the  Atoka  Agreement,  which  had  been  entered

i.Tit,ii  by  t,he  Commission  of  the  Five  Civili._zed  Tr.ibes,   and  the

represent,atives   of  the   Choctaw  `and.   C.'.~*.ck3.f`aT`J,T   I-r+dians   on   April

?.r3.1897.    Subseq`.1.er?tli,r,   i-rl   Aucqu..-3t,113.'?£},   the   Indian   Tribes   also

`f.et,ifie'd   th= s    ACJ`)I..a   A`t-3r€€i!rien+u   v`.!ilj-in.   I,he   amendments   suggested   in

the   Ci`.i-tis   Act.

j```Lmt..`rg  other  things,   this   Atok.a   Agreemen.t.   provided  the.t,

'`'all   la.rids  allott,ed   s]iall  be  non-t.axab].e  -`.,..Th]le  t,he  t,it,I.e  remair]s

:?.n  the  or.iginal  allot-:ee,   but  not  to  exceed  2i  year.s  from  c3at.e

of  patent."    There  was  no  similar  prfivi`siori  in  th.e  Supplerriental

Agreement  of  July  i,1902,  but  this  provisicn  of  the  Atoka

Agreement  was  no+,   superseded  by  the  latei-Act.''   (MILLS,   See.

315. )



Althaugh  the  A®b   ®£  April   26,   1906,   Section  19,   slid  ti`ie  jiul

of  May  27,   1908,   Section  4,   expressly  provided  that  lands  fr.om

Which  restrictions  have  been  removed  shall  be  subject  to  taxation

it  was  held  by  the  Supreme  Court  of  the  United  States  in

CHOATE  V.   TRAPP,    224   U.    S.   665,    56   L.    ed.   941,   32   S.   Ct.    565,

that  the  pr.ovisions  of  the  Atoka  Agreement  established  a  vested

right  in  the  allottees,  that  Congress  could  not  thereafter'  take

away,   and  that  all  allotted  lands  of  members  of  the  Tribe  remain-

ed  exempt  from  taxation  while  title  remained  in  the  allottee  not

to  exceed  21  years  fr`om  date  of  patent.     As  to  allotment  of

Chickasaw  Freedmen  for  the  r`eason  that  they  were  not  mbmer.s  of

the  Chickasaw  tribe,   it  has  been  held  that  their  land  was  made

taxable  by  the  Act  of  May  27,   1908.     ALLEN  V.   TRI"ER,   45  0kla.

43,144  Pac.   795.     The  conclusions  reached  in  this  case  are

seriously  questioned  by  the  Oklahoma  Supreme  Court  in  FARRIS  v.

UNIOI`'uT   CENTRAL   LIFE   Ii``TS.    CO.,    72   0kla.    220,179   Pac.   919,   wherein

it  was  held  that  the  lands  of  Choctaw  Freedmen  were  exempt  from

t.axation  in  the  hands  of  the  allottes  for  21  years  from  date  of

I;i.tent  under  the  provisions  of  the  Atoka  Agreement  above  referred
t,L`.     There  is  a  distinction  between  the  status  of  Chickasaw

I.`.i.-eedm.en  and   Choctaw  Freedmen,   because  the  ichoctaw  Council,   or

Ijegislature,   in  1883,   conferred  upon  the  Choctaw  Freedmen  all

rights,  privileges  and  immunities  of  Choctaw  citizens,   except

part,icipation  in  annuity  moneys  and  public  d?main  of  the  nation.
The  C.hickasaws  never  took  any  such  action  in  regard  to  their

Freedmen.    We  do  not  have  time  to  go  into  all  of  the  fine  points

of  discinction,   but  from  r.eading  the  case  of  .FARRIS  V.   UNION

r.II`,T'RjA.L  LIFE  INS.   CO. ,   supra,   in  connectic.1  w:.ith  the   case   of

E`,I.i`,T~.?.  v.   Bd.   of   County  Commissioners   of   Gap.tin   County,   82  0kla.   I

]7£>`,   I..Q8  Pac.   850,   it   appears  that,   if  tht`.   iatt,.er   case  had  been

Trr3Ll.   briefed   ~ind   p,^ese:i.i-,er],   the   c.ass   of   I+I.i.E':`J   V.   TRrmER  might

i`Lave  t>eeri  c`verruled.     A.~]   t,i`ie   law  now  stands,   and  will  doubtless

rt3ri'i?..-.Li:,„   +-,he.   lands   of  Cl.`iickasaw  Freedmen  have   been  taxable   since

i`-..rl,LL;`    L,.:.t,    '`if   j`v'La:+7    2,7,     i_:,:`?i.,     f„d   i,t_c    ]L3|r..ds    of.    t`T;`-lot-,.c{iw   Freec`!.men   remain

I:`-`.y.  ex.eriipt  while  ti.tie  remaj.tis  ill  the  alloti-,e€;,   not  to   exceed  21

-`,rer3.:1s  from  date   of  Patent.

The  supplemental  Choctaw  and  Chickasaw  Agreement  of  July  1,

1902,  went  into  much  more      deteil  as  to  the  allotment  of  land,

and  is  one  of  the  important  acts  wit.h which  all  title  examiners

are  more  or.  less  familiar.
;,t



It  might  be  interesting  to  call  attention  to  the  provisions
of  Section  16  of  that  Act,  which  most  title  examiners  so  seldom

encounter;  they may  easily  overlook  its  provisions  when  it  may
be  controlling  as  to  whether`  or  I.lot  a  cer.tain  title  is  good  or
bad.   This  section  provides  that  all  lands  allotted  to  members  of

the  tribe,   except  homestead,   shall  be  alienable  after  issuance

of  patent,1/4  in  acreage  in  one  year`,1/4  in  acreage  in  three

years,   and  the  balance  in  five  years.     This  provisior`.  was  not
repealed  by  the  Act  of  May  27,1908,   a.s  Section  i,   contained

the  expressed  provision  that  Wnothing  herein  shall  be  constr.ued

to  imi`Jose  restrictions  removed  fr.om  land  by  or  under  any  law

prior  to  the  passage  of  this  Act."
The  Creek  Supplemental  Agreement   contained  a  similar

agreement  and  the  Supreme  Court  of  the  United  States  ih  the  case

ol-U.   S.   V.   BARTLETT,   235   U.   S.   72,   Led.   137,   held  the.t  where

one  year  had  expired  before  the  passag-e  of  the  1908  Act

restrictions  were  not  thereby  reimposed  upon  thel/4  of  the

surplus  which  had  become  alienable.     The  same  conclusior'.  was

r`eached  as  to  restricted  mixed-blood  Choctaw's  surplus  allot-

rt`ient   in  the   case   of  BROINAUGH  V.   H0IJMES,   102   0kla.    249   (14ills,   See

96  and  193).     It  appears  that   even  at  this  time  ChoctaTw  or

Chickasaw  of  3/4  or  more  Indian  Blood,  but  of  less  than  full

blood,  whose  patent  ha.d  been  issued  more  than  one  year  prior

t,o  the  passage  of  the  Act  of  May  27,1908,   and  has  heretofore

I;cid  rLone  of  the  surplus  allotment,   can  now  give  a  valid  deed  to

I./.'L  jr.  acre;age  of  his  surplus  allotment  without  any  removal  of

+:is  restrictions.     However,  it  is  very  interesting  to  note  that
t.:':ii--'  r'.lie  did  not  apply  to  the  surplus  allotment  of  full  bloods

``+;,'-`   I:.a.`.l`i   in   the   case   of   SNODDY   V.    C00PER,   116   0kl.    lil,   2+3   Pac.
r2`;.`'.``.i.     This  is  for.  the  reason  that  Section  19  of  the  Act  of  April

:':.Zi,190€!,   expressly  pro+`.ji.des,   ''that  no  _full  blood  Indian  of  the

`'J:'[r]etaT,`7,   Chickasaw,   r,i-ie:,.c,`'i{ee,   Creek   or  Seminole   tribes   shall

:i..`]Tttc   p!ii.\Tf.`r   +,a   a.|i_T..iiat€t,    tc.f-`,1i,.    cJispose   of,.,    or   encumber   in   any

..::.`r`i..1-jf-;.I .    an.: ,,-...:`f.   th|t   j{   tar?(i.s   allotted   tc>   hi.Ti   for`   a   period   of   25

.zrears  fi`om  a_n.d  after`  +,he   +r);!ssa£.e   and   approv,?.i   of  this   Act  unless

:`,i,i.ch  restrictions  shall,  prior  to  the  expiration  of  said.  period,

±=e_±_e±±LQ=¥£__a__try±4_=g±±=g_f_  £_o_Pgr._§Ls£_._"   This  was   held   to   repeal   the

provisions  of  the  Suppdremental  agreement  in  regard  to  alienation
of  the  surplus,  insofar  as  it  affected  full  blood  members  of

the  tribes.



The  Act  of  April  21,   1904,   33   Stet.   80,   was  an  Indian

appropriat,ion  bill„   but, `dnderr`  '!miscel|a+|eou,s"  provisio`ns,   it

contained ' very, igivpo{rtant/ paragraph:
I        ~                     :A           *        t*;      -,.,i,

i..,.-.,..,._,

?`t    ¢-`'i    ,;    f``;:;;t    r*¢,u}t:'    `iS     ::             ,         g+;``

''An`d   all  i+est'ri±ct`i:bfis   upon   tThe.` `r&1iena`t`{tiofi` ref , Ianfta+`§  `to,f  all
all®ttees  of  ,either'.of  th.e  `~Five  Civili`zed` Tribes  bf  f-`'   ` `

+"  Ind`ian's'  wiho`   are  'nb,t ` 6.f# India,n  `b'1'o6¢ ,   '£xcsp`trt minors ,„r tare ,

i, ,.    §¥:i::3€:::§e:3:§z::i:d£{;§§§€:#§{::t§: , :§E::a#::::::3+s ,

¥:Xo¥=^Ehu:£:rags:3V:±i:g ` :#3  3:far£:3':8n3fa:h€h`=P5::±3€a:;  ` +
of  the  I,nterigr  may `prescribe..`'!..  j`     A                          !                   '~,.  i.-,#

7                                                      -,                                                        ``                                                                                                                 ,

This  provision  affected  the  removal Jof  restrictions  on  the  sur-
•                    `             _I                                                                                                   .                                                                                                                                                                                                                                    .1~

i,           t                                                               `             `

plus  lands  of  inter-mar`ried  white  citizens  and  Freedmen,  and  is
an  important  milestone  in  the  beginnin`g  of„ the  alienation  of  t` 4

allotted  lands.                                                             ng

An®the#  1mpo#t`ant  piece  ®f'  tyieg-±slation  passedt. ,try- G®`ngpes'§"

in  1904  was  the  Act  of  April  28.190`4,   33  stab.   573,+ providing

fi-`,..    I-iddibi5f.al   ju.dg¥,3   in.  Ir..:i..ii   =`er+r'\ito..I+,    €'i.-c`.`¢    2,    c;i-,.F„i'i,i.`~.F       ,

pi`ovidedf                     g
`#        ''   ,All   Laws   iQf

Indian  Territ
!#.:!a±ap?5#i
anci.  full  arid  coma|gte 4.jurisdiction ,is,  her£Py

a              I    ,     in              c  1

#:3¥;:a::€£:!!!±g!I#I;:!:i1}

e  in  the
ended  in
and  estates
:8:!:FrJ:3e ,`  \{  `  ,*`

:I:-:#::~:i:::r::£lb§:¥£§{::a;i:;§£:¢±\:§`:BS::;€:£:€§::i:?gent€1

t

This  projisioL'  ha`s  ~b`6+en. +held  +to `wh-oily  abolish  all   jurisdiction
\

\+

•:,f  t:I.~ibal  courts ,irt.  Inaia^n oTerritory_  and  to  abolish uthe  rights  of
A,.i

members  of  tribes, u,nd6r  `their  triba`|  customs,  particularly ¢theip
'`                                      .+                                ,

I-,r±bal  custom  as  to  marf}*iage  and  divdrce  which ,were  helq  to  be#
L

.Lcg€t.1   prior  to   the   passage   of  that   act.      BLUNDELL   V.   WALLACE,

;`?67  TJ.ts.   273,   69  L.   Ed.   664,   |5   S.   Ct.   247;   Taylor  v.   Parker,

OkifiL    199,'  126  Pac.   573,   affirmed   235  U.   S,   42,   59  L.   Ed.

3 5 5t` § .` '+tog ¥.  $2 2 8 ?EL t` Thi § . provision `twa a + also  + a u control|in.g `` £fis+or

.1..Ji   the   recent   case   of  MAREIS+V.   SOCKET,170   Fed(2)    599.    {         i

i'`,er`to.ii+aii4't  d6ni`ed `'by'  Ufiit-ect `State§``  Stiprem€ `acourt   February `14,

:-.9.'L9) #   Iiolding  definitely  that  the  trittal  customs  as  to
(

:.ntiarri5.ge   and  divorce  ~`..¢6r6   ih>`,force,,unt±i  the   pass-age   of `that
1

1              1.               5           `

tl-,at  time`.'. t
•!

±ciu-{T.c5'`ratiefained
I

?            .i      `+                                                                                                   i,.       r     i"x
I

all  probqte``riattteis  affecting  the ::+,,I..
\

`-`.13tateu; i`a|-:I  in-embers :,r6f'  th+r-`   i.;+btes , :~divof:`d`e`5.*`and  other``. civil
It,'

actions   betwie`en   b€rsons.of   Indian   blbod€`         i                             ''    >{'.`'`; -J.ulh%r...i:tt,+,
+

F         The   ActJ,of  April   26$   1906   contaihed  many  important          *``i`£.~*.:   -i+¥u

provi`sion;  ih  addition  t`o+ `the  provision  above  n±  ncted,  but  1`.'::#

will  call  attention  at  this  time  td  only  two  other  provisions+.

-                             '         ~               ,

j`:'      ``          .,...    _` ....                  i..       .i:..a-.     -`       ``.            i..          ;r.`

`'-i.:.t -.           I-:JC'.i?PC,`€t|`t€  :  t.:h+a?I+jr   tip    -jc
'`               I                    `-i-                          I?        ,,      .

`-i.+'`-~` +.ui=,=t .-..+t`.     ,;:.i..:.  iSdictiori.`; ci-



I

The  Act  of  Apr`il  26,   1906,   in  Section  19,   provided  that
''for  all  purposes  the  quantum  of  Indian  Blood  possessed  by  any

member  of  said  tribe  shall  be  determined  by  the  rolls  of
Citizens  of  said  tribe  approved  by  the  Secretary  of  the  Interior.

Section  23  of  this  Act  provides  that   "every  person  of  law-
ful  ag€',   and  sound  mind  may  by  la ,t  will  and  testament  devise
all  His  estate,  r.eal  and  personal,  and  all  interest  therein,

provided,  that  no  will  of  a  full  blood  Indian  devising  real
estate  shall  be .valid,  if  such  last  will  and  testament  dis-
inherits  the  parent,  wife,   spouse,  or  children  of  such  full
blood  Indian,   unless  acknowledged  before  and  approved  by  a  Judge

of  the  United  States Court  for  the  Indian  Territory,  or  a
United  States  Commissioner.'t     It  will  be  remembered  that  See.

8  oi-the  Act  of  May  27,   1908,   added  by  amendment  these  worlds:
''or  a   Judge  of  a   County  Court  of  the   Sta`te  of  Oklahoma."    A

very  interesting  paper  could  be  written  on  the  decisions  a.ffect-

ing  this  section  alone,   but  -{:ime  will  not  nc>w  permit  a  review

of  these  cases.     If  you  are  confused  about  apparent  conflict
between  some  of  the  leading  cases  construing-this  section,   I

would  suggest  that  you  read  LONG  v.   DARKS,   184  0kla.449,   which

does  much  to  clarify  and  harmonize  the  earlier.  cases.     I  think

the  rule  can  be  br`iefly  stated  as  follows:-The  right  of  a

full  blood  to  disinherit  Gel-tain  persons  is  fixed  and  must  be

measured  by  the  Act  of  Congress,   but  the  procedure  and  rules

of  construction  to  determine  -v`Thether  he  has  so  disinherited
`=`uch  persons  must  be  determined  by  the  law  of  the  state  and

•'.-i e c i s i o n s .

The  Act  of  May  27,   1908,   is  a  real  landmark  in  Indian

land  law,   and  it  has  perhaps  been  studied  more  'oy  title  examin-
•=rs  than  any  other  +let  to  which  I  have  referred.     Section  i

I.emoves  the  r.estr`ictions  on  much  of  the  land  of  all  allottees

exceijt   Indians  of  3/'4,  or`  more  Indian  `bir,od.     All  allotted  lands
`:i.  Ind.ians  of  3,/+  or  lr.,.ore  'olood  remai.ned  restricted,   but  it  was

.profided  +.In+at  the  Secretary  of  the   Interior  could  remove
rt=;`:`t,rictj.or.s  wholly  or  in  part,   even  on  their  land.     This  act

€,gain  ijrovided  that  the  fine.1  rolls  shoLi.id  b€  conclusive  as  to

quantum  of  Indian  blood  and  further.  pr.ovided  that  the  enroll-
ment  recor.ds  of  the  Commission  of  th.e  Five  Civilized  Tribes

shall  be  conclusive  evidence  as  t-o  a.ge  of  citizens  and  Freedmen.

Section  6  placed  the  property  of  minor  allottees  undee  the

super.vision  of  the  probate  court  of  Oklahoma,   and  made  the



I
t,he  first  provision  for  the  `£j..ppointment,   of  Pr.ob€`.tc  I.:..Lttorneys.

Sect±ol]  9  pl.ovided  th€..t  death  of  any  a.i.Iottee   shall  operate  to

remove  all  r.estrictiens  upi`,a  t,he  3.Iienation  of  sa.id  allottce's
land,   "provided,   t!.at  no  conveys..nc€  of  any  interest  of  any  full

blood   Indian  in  such  land  shall  be  valid  unless  a.pproved  by  the

c'ourt  he`vinc;  jurisdiction  of  the  settl€tmerit  of  the  estate-  of

said  deceased  allottee   ."    This  sectioli.  also  contains  the

provision  as  to  that  class  c`f  Indian  hc;ir`s  known  a.s   ''too  lates",

providing  that  upon  the  death  of  any  mcimbers  of  thc-  F`ive
Civilized  Tribes  of  i/2  or  more  Indian  bloc>d  leaving  issue  born

after  March  4,   ,1906,   that  the  homestead  of  such  deceased
allottee  shall  remain  inalienable  unless  restrictions  Were  re-

moved  b:`,I.  the  Seeretary  of  the   Interior  for  the  use  and  support

of  such  issue  during  their  life  or  .lives  until  April  26,1931.

This  section  cont.zii'is  other  interesting  a.nd  sign]..ficant  pz.o-

visions,  and  has  given  r`ise  to  so  IT.uch  litigation  that  I  will

not  attempt  at  this  time  to  discuss  it  further..
The  ict   of  June  14,1918,    (40   5tat.   606,   25   U.   S.   Code,

See.   375)   tJrovides  in  Section  1  tbcreof  for  the  determination

of  heirs  of  any  deceased  allottee  of  the  Five  Civilized  Tribes

who  died  either  before  or  after  thc,  passage  of  said  Act,1c.av-

ing  restricted  heirs  by  the  Probate  Court  of  the  State  of
Okla`hc)rna  halving  jurisdiction  of  the  settlement  of  the  estate

6f  said  deceased,  and  Section  2  of  this  Act  provides  that  the
•1ands  of  full  blood  members  of  any  of  the  Five  Civilized  Tribes

9

are  thereby  made  subject  to  the  laws  of  the  State  of  Oklahoma

providing  for  partition  of  real  esta.te.     It  is  made  clear  by
the  Act,   and  the  courts  have  held  that  See.   i  of  this  /ict  only

applies  where  the  allottee.  leaves  one  or  more  restricted  heirs;

i-!ri.d  does  not  apply  in  cases  where  all  the-  heirs  are  .dnrestricted

t''Jhere  all  the  heir`s  are  unrestr.icted  tTr+€,y  are  subject  to  the

g€.nere.1  pr.obate   le.ws  of  the   State  of  Oklahoma,   and  if  decedent

leaves  any  pr`operty  subject  to  administration  +uhc  fins.i  decree

of  di.str.ibution  in  the  County  Criurt  is  conclij.sive  in  esta..blish-

ing  t,he  heirs  to  which  all  pr`o`perty  is  distributed,   including

both .the  property  subject  to  the  payments  of  debts  and

restricted  property  which  is  not  subject  to  the.  paymc~,nt  of

debtg,   and  all  parties,   except  in  case  of  leg`91  disability,   are

bound   by   such  distribution.      }\`I00RE  Ti.T.    JEF.PERSON,190   0kla..67,

TjL20  P(2)   983.      It  has  also  been  held  tha`t  u-nder.  this  Act  the

grantees  of  land  from  a.  restricted  heir,   or.  from  one  claiming



to  be  a  r`estricted  heir  of  the  deceased  allottee,  may  bring  such

action   to   determine   heirs.      Il.I   RE:    Jj'`LCI{SO}`J'S   ESTATE,117   0kl.

151,   24.5   Pac.   874.      It  has  been  held  a  nurriber  o£'  times  by  the

c`Jur`ts  tha.t   it   is   the  purpose  of  thi`q  a.ction  to   -jr.-ovide   a  met,hc.d

of  determining  the  question  of  hei`fship  not  only  against  the

parties  to  the  acti`tn  but   "against  the  entire  worldtt.     Ii``i  RE:

|\v'[ORiTi|SU|``{ ' S    ESTj`chLTE,187
PLOF`lhT'IOIJ    CO.    V.    BOBBIN
V.   ItlcJurJI{ENS,    173   0kla.

€lao    553,104   P    (2)    437;    I'JjiTI0IJAL   EX*
140   Ukia.    260,    283   P8.6.    236;    GissljlhT

lo,    48   p    (2)    32o;    lwlicDc`..uGji.I.   v.    BLAcr:

P4I\TriliER   OIL   &   G+.S   CO.    273    Fed.113;    SThTE   V.    HUSF{Pi      76   0KLA.130,
184   Pac.122.      It   has   also   beeri   hTe.id   in   a   riiLii'iber  a

of   1919    (84   0~.    S.

cases  that
the   County  Cour`t   in   such   Droceedi.ngs  acts   as  a   Federal   a£'ency

+and  is  controlled  by  the  |jrovisions  of  tl'iis  Ji.ct,   and  that  the
State  Legislature  cannot  regulate  the  procedure  under  this  jict,
end  that  the  i)rovisions   of  tTrie  hct  of  thel  0kla.hori'ia  Legislature

brought  under'  the  jict
i(3,7  0kl.
136   p(2) i83:   |c,4  P   (2)

a
437;  i.`Jj:ijT~:I}i\TGTO}{   v.    STOVER,169   0kla„    143,

are  not   cc;Iitr`olling  in  .pr.oceedings
gress.       II.`T   RE   MORRIS0IT'S   ESTj'iLTE

The  Act   of  Congress  i)rovides  that  any  per.son  served  by

publication  as  ther`ein  pr.ovided  who  does  not   al.ppear  and  in.ove  to

be  hear.d  within  six  mor].ths  from  the  date  of  final  order,   shall

bc.  concluded  equally  with  the  per`sons  personally  served  or

volu.ntar`ily  appearing,   but  the  Act  of  the  Oklahorria  Legislature

tjrovided  that  pa.rties  co-lid  appear  within  twelve  months  fr.om

rendition  of  judgrient  and  ask  to  be  heard,   but  in  all   cases

afi-'ecting  restricted  Indians  and  brought  under  the  t'=.ct  of  Con-

gress,   such  Act  of  Congress  is  held  to  be  controlling.

There  are  also  many  inter`esting  decisions  construing

tit_€   sc.cc;nd   Section  oil   the   net   of   June   14,   1918,   making  the

land  of  full  blood  I`iiembers  of  the   iFive  Civilized  Tr`ibes.  subject

to  the  laws  of  the  State  of  Oklahoma  .providing  for  the  partition

oi-.  r.eal   est8.te.      T].`L€   inh€I.ited   1€;.ir+ds   of  all  mixed   blood   Indi.ans
were  undoubtedly  su`o.iect  to  partition  under  the,  laws  of  the  State
of   Oklahoma   providing  foi-t,hc,   i]€irtit-.1.OZT+   of   r.ea]_   estate.      T+ie
inherited  la-nhs  of  all  mixed  blood   I`{i.di3.ns  were  undou.btedly
subject  to   partition  under`  the   13i^vTs   c,f  thc`   State   of   Okl3}`.or{i+a
prior  to  the   iJassage   of  this   act,   TA1-LOB  v.   GpiEEl\J,1910kla.

362,129   P   (2)   1013,   a.nd   cases   cited  therein,   including  U.   S.

v.   -I.i'JJ`.HTji311E.,    117   F   (2)    947,   as   at   the.t   tir{.ie   all   Indian   heirs,

excetL)t  full  bloods,1.rfer€  free  from  r`c-strictions  unless   "to61a`tes''

were  involved  under  the  provisions  of  See.   9  ol-the  Act  of  Pv.lay

27,1908,   8.nd  mixed  blood  1|.eirs  were  not   rcstr`icted



as  to  alienation  of  thf,ill  inhLrited  lands  until  the  +-`+ct  of

January  27,1933.     Two  of  the  most   important   cases  affecting

titles   under  this   section   ar`e   the   cases   of   U.   S.   v.   HTTI]Lj'-.`.RD,

233   U.   S.   363,   88   L.   Ed.1149,   ab`3ut   which  more  will   b€I   £`aid

later`,   and   GRISSO   v.   Uo    S.    138   F(2)    996,    in   which   it   T`,yes   held

that  all  part  owners  or  tenants  are  indisp€nsab].a  parties  to  a

partition  ±jroceeding.

Thc`   Act   of  i.pr.il   12,1926,    (44  Stat.   £39}   by   Section  i

thereof ,   a.Tiiiended   Sectio2-+   9   of  the   tict   of  Congress   of  I'.Gay   27,

1908,   the  principal  che`nges  being  that  by  the  ar^iendment   it  is

provided  that  conveyances  by  full  blood  Indians  of  int,Crest

in  restricteLd  lands  acquir.ed  by  inher.itance or  devise  fr`om  an

allottee  of  such  land  shall  require  the  approval  of  the  county

court  having  jurisdiction  of  the  sifaxj{  settlement  of  the  estate

of  the  deceased  allottee.     The  former  +.ct  had  requir.ed  the

approval  only  where  the  land  was  acquired  by  inher`itance  and

not  by  devise.     This   sectioh  also  contains  a  provision  making

the  or.der  of  approval  of  the  county  court\  conclusive  as  to  the

jur`isdiction  of  such  court   in  such  matter,  with  some  s].ight

re s ervat i ons .

Section  2  of  this  hot  iJuts  in  force  as  to  restricted

Indians  the  Stattite  of  Limitations  of  the  State  of    Oklahoma

to  the  same



extent  as  in  the  case  of  any  other  citizen  of  the  State  of

Oklahoma,   and  provides  a.  period  of  ti,.7o  years  aftei-   the  passage

of  said  act  in  which  to  br3..ng  actions  a.g.ainst  which  the  statute

of  limitat,ions  had  a.1.Tea.dy  run  prior   to  the  pas,sage  of  the  Act.

One  of  the  latest  and  most  far  reaching  cases  cor!.struin.=j  this

section  is   the   ca.se   of  WOLFF  v.   PHIIjljlps,   172  F(2)   +81,   Jan.

27,   19LL99   the   7th  Syllci~bus   of  iJJhich  is  as  follows3

"Where  the  five-year  period  of  limitation  f ixed  for
recovery  of  realty  by  the   Okl,3.home.  statute,   as  amencl.ed  ail.d
made  applicable  to  Indians  of  the  .Five  Civilized  T1-ibes  by
the  Federal  act8   began  to  run  upon  recording  of  a  wilrranty
deed  purpol.ting  to  convey  to  grantees  the  entii.e  est,c9.te  in
land  embracing  a  tract  allott.cd  to  a  fLi.11-blooded  Chiclrcasaw
Indian,   an  a.ction  to  rccovcr  pos.Session  of  land.  and  quiet
title  thereto  broug,}.it  more  than  five  years  therec.fter  was
barred  by  thc'  statu.tc  of  limitations  irrespective  of  1/.rhcther

±};+:  €928,W3S2?a|+ids%r;t?°±g6.„L2   0.S.   SU.Pp.   §   933   Act  Aiiri|

Certiorari  has  been  denied  by  the  United  Sta.tes  Supreme  Court  in

this  case.

Section  3  of  the  Act  of  1926  provides  that  when  a.±iy  res-

tricted  member  of  the  Five  Civilized  lribesB   or  the  restricted

heirs  or  gi.antees  of  such  Indiansg  are  parties  to  a  suit  in  the
+iTnit,ed  States  cou.rts  in  Olclahcima„   or  in  the  State  courtsg   in-

volving  title  to  ol.  an  irl+,Crest  in  the  lands  allot,ted  to  such

Indians   "or  the  proceeds,   iss.uleso   rents  or  prof.its  derived  from

same"  any  party  to  said  suit  may  serve  Tv'rriti-en  notice  of  the

pendency  of  such  suit  upon  the  Superinteindent  for  the  Five
Civilized  Tribes,   and  the  United  States  may-appea.i-  in  ,said

cause  a,nd   the  i3roce`::.clings  and   judgment  in  said   cause   slia.11  bii^id

the  United  States  and  pall.ties  thereto  tc)  the   s,ace  e2r.te.-[i-'c  as

tri_ough  no  Indian  laind  c)r  question  irere  involved  and  authoritvv  is

granted  by  said  section  to  the  LTnited  Stat,cs  to  rcr+love  a.ny  such

suit  pending  in  the  state  court  to  the  TJnited.  States  court,  and

the  case  sha.11  thereaf ter  proceed  cl.s  if  origins.lly  filed  in  the

United  States  District  Court  i'.rith  the  sane  rignt  of  appeal  and

review  by  certiorari.     1vt``rithout  +-,he   service  of  such  notice  on  the

Superintendent  for  t.he  Five  Civilize.c].  Tribcso   the  United  Sta.tes



is  not  bounct  by  the  judgment.    this  section  has  been  cxtcnsively

used  by  the  United  States  for  the  removal  of  ac+,ions  from  state

coui.ts   tc>  fcdera.1  coui.ts,   ancl.  Ill+ari5r  controversies  have  arisen  as

to  the  cliaractcr  of  actions  wli.ich  in.ay  be  removed  and  laLter  legis-

1a.tiong   to  i+`7hich  I  will  hereafter  refer9   hasg   to   sC>r;.ie   extent,9

clarified  some  of  the  questions  wli.ich  have  been  1.aised.

The   Act   of  Congress   of   I.v{c.:,,r  10,1928,    (`+5   St8.t.   L95),   Con-

tains  several  provisions  of  iintercist  and  importance  to  Oklahort-ia.

title  exa.miners.     Section  1  thereof  extends  i-,he  restrictions

against  alienation  of  lands  &11o+-.ted  to  members  of  Fivc-  Civ'i-

1ized  Tribes  in  Oklahoma  enrolled.  as  of  one-half  or  more  Indi&n

blood  for  an  additional  pei.iod  of  twe.nty-five  yea.rs  com.mLencing

on  April  21,   1931,  but  again  gran.ting  brc>ad  powei-   to  the   Secre-

tary  of  the  Interior  to  remove  restrictions  "upon  the  ap:i.Jli-

cations  of  the  Indian  owners  of  the  land".    Section  2  continues

in  force  for  a  period  of  ti;renty-five  years  from  April  269   1931,

the  prc>visions   of  the  Act  of  .ftL?3ril  269   19319   in  regard  to  mclking

the  United  States  a  party  to  suits  involving.  titles  t.o  r{3stri-

cted  Indian  lands  a.nd  removal  the]`eof  frorii  state  courts  to

United  States  court,  but  expressly  rcpcals  the  provisions  of

Section  9  of  the  Act  of  May  27,1908,   in  regal.d  to  "too  lates",

that  is9   Indian  heirs  born  since  Mai.ch  L,1906,   as  said  Act  is

anended  by  the  Act  of  April  129   1926,   +,he   said  repeal  to  tc.ke

effect  April  26,   1931.     The  provisions  of  the  Act  of  I.1.pril  26,

1906,   and  of  May  27,  1908,   in  regard  to  wills  by  full  blood

Indit3.ns  are  expressly  continued  in  force  until  April  26,  1956.

Section  3  of  the  1928  Act  provides  that  after  April  26,

1931,   all  minerals  including  oil  8.nd  3`e.s,   procl.uced  from  res-
+

tricted  allotted  lands  of  members  of  the  Five  Civi.lized  lribes

of  Oklahoma,   ol.  from  inheritecl.  1.estricted  la.nd  ol-  full  blood

heirs  or  devisees9   shL|1l  bG   su`oject  Jco  €tll   state  I...nd.  federal

tax  of  every  kind .and  chal'acter  t}.ie   same  as  those  pi.oduced  from

other  lands  o\Jrned  by  other  citizens.     Ihis  r;1.ado  oil  and  gas  pro-

duced  from  restl`icted  Irrd.lan  land  subject  to  t,he  Oklahom{|  gross

production  tax.



Section  I+  of  the  1928  Act  pi.ovided  that  all  lands  of  members

of  the  Five  Civilized  Tribes  in  e=.=cess  of  160  aci.es  shall  bc

subject  to  taxation  by  the  State  of  Oklf.homa8   and  provide\rJ.  a  me-

thc>d  for   selectin3`  160  ac=J_-es   ctf   tax  exempt  lcl.rl.d   to  rerria.in  tax

exempt  for  +,hc  period  of  restrict,ions  provided  in  this  /lcto   ancl

the  section  expressly  provides9   "the.t   the   ta3r.  exempt  1€.nd  of

any  such  Indian  allotteeg   heir,   or  devi,see  sllLa.11  not  a.t  any

t,ime  exceed  160  acres."    This  pro\rision  has  given  rise  to  much

controversy  by  reason  of  other  later  act.s  of  Con3.rcss,   to  which

I  will  hereafter  refer  further.
The  matters  of  the  prjncipa.1  intcrcst  to  Okla.homa  lawyers

in  thcJ  1933  Act  al.e  embodied  in  Sections  i  and  8  of  i`-,hc  Act.

Section  i  provides3

||ELE±aiwhere  the  Cmiire  interL±Lst  in  a.n. v  tract  of .|e.5.+=?_i.£±±Ld.
of  the  Fivt=L 'tr±fr=member s

_ I = I = = - - I - _ . - - = =_. - - + -------. '
aEi@Tax-exemDtlanTbel6n
:__-_   -J=    -``--=++      .. -i_   ___`'.TT-_-_-`-_I---_  ___.i           _+--.r--==_T1=_  -_  _   -_ ...- tfJ±T_    IrrTz-CFT;rHr5i5Fi=_  -_   .  _   _  =`=-_-I   ==     ._---      _   _.  ._   _   _.--..--_+_   _--_  _      `____  '__.i=.-=Ei-.__.=     _____i______.    _.___+__  _`=`=J. ==-I-_I  T_I--*±-J\  -_=-i-I_I-I_I-_`-__-__-_--I  --i+_-_-_  ____-,,-  '                                    I

pu-_a ch?. s e g  wi th  r e s -l.,rEFbTEEiTLI¥=ETs=b~¥"o¥i6r  =£LS..i?.i:,i_r..ie|l..:iH±iRE 9
sucll.  lands  shall

||Ir,`1--=  _J=--_--.  _.  -_   _=*___-__  '_   i-_.  .i-              -I_._-_--

:rs£L±2-±i§d   by dip-|1£ri+*1±±sL9   dc-vis{] 9   8i.-£' i;7`   c`r
i -_  _.                                                           I._I          ___ .,,.,,-,   __ _  -T==,-t=--== LL= i__ --JI,I

i:_+±c-.€L....£]ri.i.:fL±L]±cLx.*`2..;I-1_tit.ii.i::Lit8LL` -t+_ -I  i-L==    .*JIT=J~|-   -_..-.-__  ---- I-tt+_-_ -I+i ----.-.

±±.SL.±^.i.3|tiLd_i.i:`LiL£=lT±S+
ss  the  fcstrictions±L#:?1±

remain  rcstrj.
h-;,i..,I

EErifei:±E±=H::mli±ii_€=:]=EL1.±frofrn_dL±s  ion,q 3.a
are  rcmovcd  in  the  meantime  in  the  manncl.  provirJ.ccl  by  law;
Provided  fui.thor,  T'hat  such  rcstriit.'id.  ancl.  tax-Oxen.pt  land
held.  bt;I  8.nyone 9   acqui:._.ed.  j±i±£±£Lij|ue±=P_Vic|ffu  Shall  not
excc.ed  one  hu.ndi.cd  and   sixt.y  acres3"

The  term  "rcstrictcd  Indian"  as  used  in  this  section9  has  been

hold.  by  the  courts  to  be  any  Indian  of  the  Five  Civilized  lribes

of   one-half   or  more   Ihdian  blood.     GLE}`TN  v.   LET,'`JIS,   105  Fed(2)

398;   U.   S.   v.   WATASRE,   117  F(2)   9+7;   KIBB¥   v.   PAP`RET`„    58   Fed.

Suppl.   309;   U.   S.   v.   EAsljEY,   33  Fed.   Suppl.   +I-2;   GREE}.`T  v.

CAMPBELL,   187  0kl.   5L,   loo  P(,?)   997.

Section  8  of  the  Act  broadens  the  authorities  and  duties  of

profoate  attorneys  and  conta,ins  a  provision  very  similar  to  the
•provision  of  Section  9  of  the  Act  of  May  27,   19.(\8,,   I.,roviding  that

no  conveyance  of  any  interest  in  lands  of  any  full  TLjJ.ood  Indian

heir  shall  be  valid  unless  approved  in  open  court  by  the  county

court,  but  con-'cains   the  additional  provision  thc).t  such  a:)pi-oval

shall  be  "a.fter  riotice  in  a.ccordance  i.Jith  the  rules  of  procedure

in  probate  mattel's  adopted  by  the  Supl`eme  Court  of  Oklahoma  in



June,   191+"  a.nd   s`ives  the  proba.i-.c  a'ctorncys  right  to  c-ippea.1  to

the  District  co.drt.

Both  Sections  1  ant?.   8   of   tllc.   19`.'i  j'.'.ct  I.rerc   c3xpressly  re-

pealed   by   the   .t^ict   of   August  }!-9   19L!-79   bLILt  most   of   their   provis-

ions  1..tore   re-cnactcd  anc].   broadened   by  t.hat  .,.`Lct.      I  1..trill  cor;mcnt

further   on  the  pi.oi.tision.`:,  .not..7  in  iforce   in  discussin`~.z;   the  19L7

Act.

the   A.ct  of  Februa.ry  11,19369   "Public  i,-;;LL'-i".,   pi.ovidcs   that

the  ''rcs+,rictcd.  lands  bc.1ongj.ng  to  Ind.ill.ns  of  the  Five  Civilizecl.

Tribc's  in  Okla.h`i.rna  of  on.e-half  or  r;lore  Indian  blood,   enrolled

or  unenrolled,  may  be  lcascd  f`or  tT.  period  nat  to  cxcci`jd  .five

yea.1.s  for   farming  c\.nd   31.a.z.i.n``-I.  pu-fiioscsg   u.nder   such  rules  a.nd

regula.tions  as  the  Sccr`itai.y  of  tli.e   Ini`~,erior  ri^ia.y  prescribe.  and*a-`-_i+i

ILO_t_j2]+in_g¥±[is£.     isueh  lea.ses   shall  be  made  by  the  ov`.me-I  or  owner.s

of   such  lancl.   i..f   adul`i-,s9   suTbjcct   to   a:!.3provL..1   by  the   sijipc``rini:endcrit

or  other  of ficia.1  in  chc-I,rgc  of  i`;he  Five  Civilized.  Tribes

Agenc}."9   a,nd  by  the   supcrintcndcnt,  in  cf.sc  of  minors  or 'incom-

pctcn'c   IndiL].ns.     :rhis   took  ai.Tap  thci   ri:thts   of  ciLny   IndJ..a.ns   to

lease   their  la.nds  fo:L.  a.  short  tcrri.  i..'ithout  supc:I..vision  of  t,he

superintendent .

The   Act   of   June   2691936,    (`L!-9   St€`.t.1967),   knot.'Jn  as   the

1...``relfai.c   ActO   among   ol-,hoi.   thin_:.;sg   gives   the   Sect.et,ary   of   thc'

Interior  ct.i.  preferential  rigirt  to  Durcha.se   at,  8.!i.y  scile  of-

rcstrictcd  Indian  lands  on  bchcl.1f  of  all.y  other   .Indian  by  mcL`tjing

the  hi3hcst  bid  othcri`,Tisc  offered  I:.icrefoi..     Iliis  pi.ovisioii.  i,,ras

also  a.rticLnded  by   the  19L7  .A.ct  a.11.cl  i.,Till  be   further   1.cfci.rod  to

undei.  the  di,soussion  of  that  Act.

ACT  0.F` j]H_y_2LLrsEL

The  Act  of  July  2l   19+5,   (59  Stat.   313)   `I`Jas  very  largely

a  vf3|idatin,r5.  Act  making  valid  eel.t.a.in  deeds,  ex:3cuted  by  res-

tricted  Incl.ia.n  heirs  prior  to  July  29  19)+50   the  effect.ive  date

of  the  /lct9   except  tha.t  Section  2  thci.eof  not  only  va.1idatcs



certain  deeds   thcl.c.tofoi-e   3]..vGn  but  tT.nnc)unces  a.  perma.nent  1-ule

of  law  to   govern  futui'c.   convcyarices  by  tit.e   claLss  of   I.:1.`i.i.an  heirs

under  considei.`|tion.

rhe   Ac-l-,  was  passecl.  to  nullify  the   foi-`ce  a.ncl.  cffccJc   of

three  lines   of  dcci,r,ions  h,i.11.d.Gcl.  dot,'n  by   the  jFecl.ci-a.1  courts,   a.ncl.

to  give   some  relief  fi.om  the  harshness  of  the  I..u.1cs  thei.eby

established  a£`fectin8.  ce:..tain  ti-l-,1cs  to  l8.ncl.  acquired  from

Iridia.ns  of  the  Five  Civilized.  I  .i+€-f„

Ihe  f irst  Section  wL?.s   cntr.cted  to  c.ii.::..'e  titles  mc-.de   inva.lid

by  the  rij.1e  laid  dc)i`m  in  the   ca.se   of  U.   S.   v.   WIIjljlAMS9   139

F(2)   83.

Ihat   case   held   th,1t  I/Jhcrc   laii_cl+   iv.Ta.s   i)urc,hasc>d.  by  c....   1-estricted

India.n  with  rcstrictcd  func.is,   L|.nd.  t,he   la.nd  i'`ra.s  convcycd  to  him

on  c!.  Ca=.Hey-Iiacher  flo-fin  of  deed,   i.'rhich  prc>vided   in  substaLnce

the.t  nc>  conveyance   "exccu.ijcd  dLi.ring.   t:-ie  lil.etime  of   said.   grantce

aJc   any  time   pi.ior   to  April   26,   19'31,   sh€`;.11   iJc   o::   c\.ny  fol.cc   and.

effect  or  capable  of  confirmation  or  1.eL-l-,ificc-,tion  unless  made

with  the  consent  of  a.nd.  c.:?prc)Tvtal  by  the  Sccrctai.y  of  the

Interior";   that  a  conveyance  of  such  la.nd  ty  the  grantce  afJcer

April   26,1931O   1i'`rithout   such   app-+.ova.191,rcl.s  void.     Tl^iis  Garncy-

II8.cher  rc.striction  in  the  deed.  ce:..'.ta.inly  loft  the  impression

thf.t  upon  the  a.eath  of  the   g.rantcc  or  after  +J`..pril  26,   19319   the

1,:+nd.  i.`rould.  bc  free  frori.i  resJi-,rictions  and   I  thi_nk  most  attorneys

accepted   that  viei'7®     At  ariy  rcite,   a  good  rna.ny  Incl.ians  ilJho  had

pui.chased  land  by  deeds  containing  tl-iis  C..:..!ncy-Lacher  provision,

attempted  to  sell  it  a,i.tel.  .April  26,1931,  as  unrcstrict.ed  lalld.

The   case   of   TiT.   S.   v.   1,.jrlLljlJn`.I`.1S,   supra,   held   such  deccls   void.

without  api31-oval  of  the  Secl.etai.},r  of  the   In.'Gcrior  on  the  theory

the.t  those  restrictions  were  extended  in  force  by  ,Section  1

of  the   Act  of  }{a+,r  I.0,1928,i,.Jhic}1  is,   in  part,   as  follows3

nr|nha.t  t|i_e  restricJi-,ions  a.gail^i`st  the  alicn8.tion,
lease,   mortgcl.gc   oi`   othci-   cncLirnbra.nco   of   thc   lanc`Ls

of  the  Five  CiT7j.1ized  T]?ibes   in
f   or  more   I.rid.i.tim  blood,

allotted  to  niembers--=-i -TT_--_ .---_ --_ ..---- '-_=± ---- !-L.-=-I.=_i-=i=±  -=L= =__'_tT=€?_I--=TTT -±_-±J==.J |=`  -'T-_:=-

Oklahoma9   enrolled  as  of  one-hal
be  and  t}iey  a.rc  hereby  extended  I-or  .|n  additional  period
of  twenty-five  yea.rs  cori.mencin3  on  April  26,   1931;"



The   ca.se   of  W.mD  v.   U.   S.,1.?`9  F(2)   79,   wa.s  decided  at   the

time  as   the  'vJillia.ms  casco   a.ncl.  a  Carney-Ijacher  deed  Was  also

involved.     In  that  case  a.  full-bloc>d.  :i.lad  acqLi.ircd  land  i^rith

restricted  funds  untT.er  a  Carney-Ija.chef  form  o±`  deed  a.ncl.  died  on

I^Lpril  10,   1927`,  while  the  restrictive  clause  of  the  deed  was  in  .

full  force,   leavin;:  his  `'.TidoT;`T9   a  fLi.11  blood.  Choctaw',   as  his   sole

and  only  heir.     On  I\'Iay  8,1928,   ti..7o  da.ys  p:i..ior   to   the   pci.s,Sage

of  the   Act  of  May  109   1928,   the  1`,ridol.r  cixccu.ted  a.  deed  to   other

parties,   evic]icntl,i/  on  the  t,hc-oi.y  tha.t  the  1.cstricJcive  eic`fect  of

the  Cat.ney-I]acher  deed  had  expired  upon  the  cleath  o±.  the  gra.ntee

in  the.Jc  deed;   but  on  reasonin.g  very  similar  to  the  i.casoning

in  the  lJ'Jilliams  cc?.se  the  Circuit  CoLi.rt  held  that.  the  la.ncl  being

purchased  iti7it,h  rcstrictccl.  funds  was   "allotted  lcind",   ancl.   the

grantce  was  "the  allottee  of  su.ch  la.nd  vj'ithin  the  meaning  of
the  provisions   of  Sectic>n  9  of  th:i  ,^ict  of  C.ongrcss  of  1908,

the  first  proviso  of  which,   as  amcndcd  by  t.hc   Act  oi'  Se|1ibcrn.ber

12,1926,   was  as  follows3     ''Pi.ovidcd  the..t  hcreaftcr  no  conveys.nee

by  any  full-blood  Indian  of  the.  Five  Civilized  tribes  of  any

ii-itercst  in  lands  restricted  by  Section  I.  of  this  .fict  acqui.f ccl

by  iuticritance  oi"  devise  from  an  alloJctoc  of  such  lands  shall

be  valid  unless  appl.c>vcd  by  the  Cotmty  Court  ha,vin3  j`urisdiction

of  the  settlement  of  the  esta.te  c]f  thc.  deccasod  a.1lottec  or

tc, stator , ''

In  passing,   it  is  intercstin3  to  note  thc..Jc  the  court  a.1so

held  tha.t  the  i^rords,   "from  an  allottee  of  such  land"91imited

only  the  ifrord  "devise",  and.not  the  1,`Jord  "inheritance".     (see

also   GFilsso  v.   Uo   So   138  F{2)   996).

IJc  will  be  olJsei-ved  that  this  Sectic)n  only  va.1idated  such

conveyances  as  were  rna.de  by  Indians  after  April  26,   1931,  and

prior  to  the  date  of  the  cnac-tmcnt  of  this  Act.     A:t`;1.il  26,   1931,

was  Jche  date  na.mod  in  a.11  of  these   Carney-Lachcr  fc>rms  of  deeds

foi-the  expiration    of  the  restrictions  thereunder,  as  lawyel's

gcncrally  hr:.d  construed  those  doc.ds.
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The  f.i.rst  proviso  in  this  `Sr;.ction  a::|Jressly  iJrovicTes   "`ch3.I

all   such  cc]nvcyance  maLdG  after.   the  cl.ate   of   the  enc.ctmen`i-,  of   this

Act  must  ha.vc  the   consc.nt  ancl  cl.i]i3roval   of   the   Secretai.y  of  JGhc

Into:fior."     So,   deeds  made  after  July  2O   19L!-5,   a.re  not   only

governed  by  the  i.ulc  la,ic'i  dot,7n  in  the   case   of  U.   S.   v.   i,'JILLlj^.I\.{S9

supra.,   but  al.e  a.1so  subjcL`ct  to  the  positive  i3rovision  of  this

statute  providing  that  such  convcya.nccs  must  hl..vc  the  consent,

clnd  ci.ppi.oval  of  the  Sccrctary  of  the  Intcric>r.     Thcrc  is  nothing

in  the   191+5  .;.A+ct  nor   th.319Ll-7  ...`Lct   to   chan3c   this   rcqLi.ire.moat.

Ihc  second  a.nd.  last  proviso  in  this  Section  is  to  the  effect
"that  if  such  conveyLi.noes  a.i.e  subject  to  aLtta.ck  upon  grounds  other

than  the  insuf::iciency  ol-  c\.pproval  oi.  1a.ck  of  a.pprovalg   such

convoys.noes  shall  ncit  bc  affcctccl  by  this  section".     It  appea.rs

clL`arly  Jcha`t  this  proviso  is  also  intended  to  save  the  rights  of
'i-,i-ie  parties  whcrc  fraud.  is  pract-,iced  or  some   ot,her  va.lid.  dcferise

to  the  deed  is  open  I,o  the  pcl.rties  entirc.1y  outsid.e  th.3  question

of  aijproval  by  the.  Sccrctal.y  of  the   Interior.     Congress  und.'`Jubted-

1y  inJccndccl  to  valiclate  the  deeds  1.eferi-ed  to  c\.s  againsJc  thc.

1acl€  of   approva.1  by  JGhc   Sc'ci.eta.ry  of  the   InJGci.ior  and  not  against

any.  c>thcr  defenses  to  such  deeds.

OF  TEE  j^icI  0F   JuljY  2SEcni`|o|,I  2

Section  2  of  this  Act  i.fas  pa.ssed  to   validate  deeds  i`7li+ich

hcid  been  made  invalid  under  the  ruling  of  the  case  of  MUI?.I,AY  v.

RED9   135  F(2)   L079   in  which  certiorari  \`.Jcl.s  denied  by  the  United

States  Suprcmc  Court,   (320  U.S.   781).     Th8.t  case  arose  in  Marshall

County  cnd  the  land  involved  'i`ras  originally  allotted  to  a`  full-

blood.  I.'£issi_ssippi-Choctawg   but  i`Jas  conveyed  by  valid  approved

dccd  by  tl.ie  heirs  of  the  cl.llott,ce  tc)  one  Fr,?.nk  INcd,   aLnother  full-

blood  Mississippi-ChoctaT.r9   arncl.  it  was  clgreed  thl-.t  the  funds  used

by  rJcd  to  pui.cha.se  this  la.nd.  -`.7ere  not  restrict,cd  funds.     IJed  died

in  the  year9  1939,  and  one  of  his  full  blood  heirs  attempted  to

convey  her  intcrcst  therein  by  i.``j-ari.cinty  dccd  to  Muri.ay,  but  the

deed  Was  not  appi.ovcd  by  a.ny  county  cour.t.     }`..{urray  brought   suit
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in  the  district,  court  scekin3  to  dctcrminc  heirs  and  quiet

titleo   a.nd  the   cdsc  Ti,fas  1.emovcd  to   ti'io  United  StaLtcs  District

CC)urt9   |n.nd.   the   United   Sta.-l~cs   into-Pvc;necT   in   thci   cc?.sc,   cn.11c`iin.:3.

tht:Lt  tlic     dectd  to  I.furl.ay  i^7as   void  bccc-.use  not  aijprc>vod  by  the

county  court.     The  United  StLT.tcs  :District  C.oui.I  l~].cid  the   deed

to  }t{urr{i.y  voict  a.nd  the   co,sc  t'ras  af`fii.mc.d  by  the   Gil.cult  Cc>-urt.

Ihe  impc>rtll.nt  fact  to  keep  ln  mincl  is  that  this  land  was  pur`~

chased  by  Ned  with  unrestricted  funds  a.nd  in  his  hands  was

undoubtedly  free  from  restrictions  as  he  acquired  the  title  in

the   same  way  as  any  other  American  Citizen  and  undoubtedly  had

the  r'ight  to  dispose   of  it  as  any  other  competent  Amei.ican

citizen,

The   Circuit  Court;  took  the  position  that   ''the   single  issue

presented  is  whethertt  Section  8  of  the  Act  of  January  27,   1933j

(ii4  Stat.   777),    nreimposed  restrictions  on  land  I.ron  w.hich

resijrictions  have  .oeen  r`emoved,   when  the   lands  descended  to  full

blood  Inclian  heirs!'

This  decision  affected  a  good  many  titles,   as  a  consider'-

a'01e  amount  of  land  had  been  inherited  by  full  bloods  from

relatives  who  had  acquired  the  land.  by  purchase,   from  relatives

of  a  lesser  degree  of  Indian  blood,   whose  restrictions  had  been

removed  by  the  Acts   of  Co.11.gress,   an.a  in  some   cases  fr.om  inter-

married  white  citizens.     Congress  in  19i+5  evidently  took  the

view  that  where  the  lands  had  once  become  free  from  restrictions

that  such  laLnds  should  remain  unrestricted  even  though  acquired

thereafter  by  restricted  Indians  by  inheritance  or  devise.     That

is  the   view  that  1^uras  taken  by  the   Circuit   Cou.rt  in  the   case   of

PITMA.IJ   v.    COMMISSIONER   OF   I}\TIERl{AL  REVEI\TUE,    6dy   F{2)    ?to,    a   case

ThThich  arose  before   the  passage.   of  the   1933  Act.     Possibly  the

Pitman  case   can  be   distinguished  from  the  case   of  Murray  v.   hTed,

supra,   on  account  of  the  1933  Act,   but  I  have  never  understood

Tr..Thy  it  1,vas  not  mentioned  and  either  followed  or`  distinguished  in

the  latter  case.
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This  Section  not  only  validates  a,11  such  deeds  taken  after

the  passage   of  Section  8  of  the  Act  of  Ja.nuary  27,   1933j   and

pr.ior  to  the  passage   of  the  194j  Act,  but  fixes  the  same  rule
for   sLibsequent  conveyances   of  sLic.h.  land.      It  lays  a.oThTn  the   flat

rule   that  nothing  contai.ried  .i.n  the  Act  of  January  27,   1933,

s.hall  be   constru.ed  to  irapose  1-esti.ictions  on  the  alienatio.rL  of

land  or  interest  in  land  acquired  by  inheritari.ce,   devise  or  any
•other  rna.nner  by  Indians  of  the   Five  Civilized  lribes,   wh.ere  such

lands,   or  inter.est  therein,  were  not  restricted  age,inst  aliena-

tion  at  the  time   of  acquisition.     I,n.  other  1.^rords,   if  lari.d  c>nce

becomes  free  from  restrictions,   the  acq.uisition  of  the  land

thereafter  by  restricted  Indian  heirs  or  devisees  does  not  re-

impose  restrictions  on  the  la.nd.

At  this  point,   in  connection  with  Sections  1  and  2  of  the

1943  Act,   we   should  take  into  consider.atiori  Sectior`.  8  of  the  Act

of  August  4,   19dy7,   which  is  as   follows:
'tThat  no  tr.act  of  land,   nor'  aLny  interest  therein,

which  is  hereafter  purchased.  by  the  Seer.etary  of  the
Interior  Thritl-1  restricted  funds  by  or  fol.  an  Indian  or
Indians  of  the   Five  Civilized  Tr.ibes  in  Oklahoma  of  one~
half  or  more  Indian  blood,   enrolled  or  unenrolled,   shall
be  construed  to  be  restricted  unless  tli.e  deed  conveying
sa.me   shows  upon  its  face  that   such  purchase  was  made  with
resti.icted  funds. t'

Section  1  of  the  194j  Act  is  n'terely  retroactive,   ratifying

unapproved.  conveyances  made  by  restricted  Indian  purchasers  of

land  (purchased  with  restricted  funds)  between  April  26,   193lt

and  July  2,   1945,   but  the  proviso  in  said  Section  directs,
tt'That  all   such  corlveyances  made  after.  the   date   of  enactment  of

this  Act  must  have  the  c.onsent  and  approval  of  t;he   Secretarty

of  the   Interior. it

When  lands  are  purchased  by  restricted  Iri.dians  with

restricted  funds  after  August  dy,   19dy?,   the   above  Act  is  modi~

fled  to  the  extent  that  the  land ''vJill  i'ic3t  be   construed  to  be

restricted  unless  the   d.eed  conve5ring  Bar+nLe   shows  upon  its  face

that   sljLch  purchase  was  made  ir..rlth  restricted  funds. ff

Section  2  of  tli.e  l9dy3  Act  -provided  that  nothing  contained

in  the  1933  Act  shall  be  construed  to  impose  restrictions  on  the



alienation  of  lands  acq.uired.  by  Indians  by  inheritance,   devise,

Or in  any Other manner.j   where  such  lands  were  not  restricted  at

the  time  Of  acquisitior„     Section  8  of  the  1947  Act  goes  fui-ther

in  protecting  titles  such  as  that  under  consideration  in  the

MURRAY  v.   REI)  case,    (135   F.{2)   407),   by  enacting  the   clef.i.nite

rule  of  construction  that  the  land  purchased  after  August  /i+,

19dy7,   will  not  be  construed  to  be  restricted  unless  the  dLeed

shows  on  its  face  tha.t   the  land  was  pur`chased  with  restricted

funds.     As  applied  to  facts  similar  to  the  Murray-Ned  case,

this  would  by  statutory  enactment  make  the  land  unrestricted  in

Nedls  hands  as  he  purchased  with  unrestricted  funds,   and  it

would  be  unrestricted  in  the  hands  of  his  heirs,   even  though

full-bloods,  because  it  1.rag  unrestricted  at  the  time  they  ac-

quired  it.
These  provisions  taken  together  undoubtedly  put  us  bacF.

under  the   rule   laid.  down  in  PITRAN  v.   COMMISSION  OF  INTERNAL

REVENUE,    6dy   F(2)    7i}0.

SECII0N   3   0F   THE   AC'T   OF  JULY  2,    19dy5.

This  Section  was  passed  to  validate  titles  made  void  by  the

decision  of  the  United  States  Supreme  Court  in  the   case   of  U.S.

v.   RELLARD,   322  U.S.   363,   88  L.ed.lli+9.      This   case   is   familiar

to  most,   if  not  all,   of  us,   but  when  decided  by  the  United

States  Supreme   Coui.t  on  }fay  15,   1944,   it   came   to  most  of  us  like

a  bomb  shell,.  as  I  believe  that  every  Judge   of  the  tu-nited  States

District  courts  in  the  Northern  and Eastern  districts  had  held

that  the  United  States  was  not  a  necessary  par]ty  in  partition

cases  involving  the  lands  of  restricted  Indians,   a,nd  the  Tenth

Circuit   Court  had.  held  to  the   same  effect.

The  United  States   Supreme   Court  r'i;-\t`t,r'5e5.  the  lenth  Circuit

Court  and  held  t+hat  the  United  States  was  a  necessary  party  to

all  such  partition  suits,   and  that  tr.e  ,J\ct  of  Congress  of  June

14,1918,    {25  Usa,   See.   355,   40   Stat.   606.;,   conferred  juris-

diction  on  the  state  courts  of  Oklahoma  to  partition  land  of

full-blood  memToers  of  the   Five   Civilized  Tribes  but  did  not

dispense  with  the  necessity  of  making  the  United  States  a  party,
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and  that  the  United  States  had  such  an  inter.est  in  the  land  of

r.estricted  Indians  that  it  was  a  necessary  and.  indispensabl'e

party.     The  court  said,   nThe  governmental  intel`est  throughout
the  pa.rtition  proceedings  is  as  it  frv-ould  be  if  the  fee  1,`rere  in

the  United  States".     In  the  original  partition  suit  invol+ed,

the  government  was  not  made  a  par.ty  defendant  and  notice  of  the

suit  ThTas  not  served  tipon  the   Superintendent  for  the  Five  Civili-

zed  Tribes  in  accordance  with  Section  3  of  the  Act  of  April  21,

1926.    About  a  year  after  the  partition  sale,   Hellard,   the  pur-

chaser,  brought  suit  in  the  same  state  court  to  quiet  title

against  the  Indian  heirs  and  in  the  second  case  notice  was

served  on  the  Superintendent.     The  case  was  removed  to  the  Fed-

eral  Court,  the  heirs  disclaimed  any  interest  in  the  land but

the  United  States  intervened,   setting  up  'tthat  the  partition

pr.oceedings  and  sale  were  void  f or  lack  of  the  United  States

as  a  party  and  for  want  of  service  on  the  Superintendent  under

Section  3  of  the  Act   of  April  12,1926.''    The  United  States

District  Court  and  the  Circuit  Court  of  Appeals  for  the  Tenth

Circuit  Court  bc>th  held  against  the  governmentls  position,   but

the  United  States  Supreme  Cour't  revel.sed  the  Circuit  Court  and

held  the  partition  proceedings  and  sale  ineffective  to  pass

title  on  account  of  the  lack  of  jurisdiction  of. the  state  court

in  which  the  par.tition  proceeding  was  filed.    Apparently  the

court  holds  at  least  by  inference  that  the  United  States  is

sufficiently  made  a  party  to  the  action  if  notice  is  served  upon

the  Superintendent  for  the  Five  Civilized  Tribes  in  accordance

with  the  provisions  of  Section  3  of  the  Act  of  April  12,   1926.

It  may  be  better  practice  to  name  the  United  States  of  America

as  a  party  defendant,  but  it  is  d.oubtless  sufficient  if  the

notice  is  served  upon  the  Superintendent  without  actually  naming

the  United  States  as  a  party.

Section  3  is  merely  a  validating  Act  and  affects  only

partition  suits  brought  subsequent  to  June  ldy,   1918,   and  prior
to  July  2,   1945.    All  partition  judgments  rendered  after  July  2,

1945,   are  subject  to  the  full  force  of  the  rules  laid  down  in

.                                                                                                  `                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           I          --

\
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the  Hellard  case,   and  are  Void  unless  the  United  States  is  made

a  party.   In  the  case  of  GRISS0  v.   U.   S. ,138  F   (2)   996   (loth

air.cult) ,   the  Circuit  Cour.t  of  Appeals  also  held  that   "part

owriers  or  cotenants  in  fealty  are  'indispensable  parties'   in

a  partitioi'i  action'',  but  they  also  held  that  the  United  States

was  not  a  necessary  party.     This  latter  holding  is,  of  course,

over-ruled  b:r  the  Supreme  Court  of  the  United  States  in  the

Hellard  case.

The  constitutionality  o.f  Section  3  of  this  Act  has  been

raised  and  passed  upon  in  the  case  of  Frazier  v.   Goddard,   63

Fed.   Sup.   696,   GODDARD   v.   FRAZIER,   156   F(2)   938.      It  was   ther.e

urged  that  this  section  was  in  violation  of  the  due  process

clause  of  the  fifth  amendment  to  the  Constitution  of  the

United  States,  but  the  District  and  Circuit  Court  held  this

section  constitutional  and  cer`tiorari  was  denied  by  the

Supr.eme  Court.     The  history  of  this  case  illustrates  that
trial  courts,   as  well  as  lawyers,  must  change  position  pretty

fast  sometimes  to  keep  up  with  the  decisions  of  Appellate

Courts  and  the  Acts  of  the  legislative  body.     The  case  was

filed  by  Sina  Frazier,   et  al.,  v.   Goddar¢,   et  al.   to  set

aside  a  partition  sale  for  the  reason  that  the  United  States

was  not  made  a  part  to  a  partition  proceeding,  and  perhaps  for

other`  reasons.     After  the  Cir`cuit  Court  held  in  the  HELLARD

case   (138  F(2)   985) ,   that  the   United  States  was  not  a

necessary  party,   Judge  Rice  rendered  judgment  for  the

defendants  holding  the  partition  proceedings  good.    While

this  first  appeal  was  pending  ±fi  the  Supreme  Court  reversed

the  Circuit  Court  in  the  Hella.rd  case,  therein  holding  that

the  United  States  was  a  necessary  party;   so  that  the  Circui.I,

Court  was  compelled  to  reverse   Judge  Rice  and  remanded  the

Frazier-Goddard  case  with  instruction  that  he  proceed  further

in  accordance  with  the  opinion  of  the  Supreme  Court  in  the

Hellard  case.     Judge  Rice  rendered  such  a   judgment  in  favor

of  plaintiffs,   setting  aside  the  partition  proceedings.    A

motion  for  a  new  trial  was  filed  and  while  that  was  pending

Congress  passed  thi,'5  validating  Act.     Judge  Rice  held  that  he

was  bound  by  the  mandate  of  the  air.cult  Cc>urt  on  the  former

I   .,  (, i+



appeal,   so  that  so  far  as  the  District  Court  was  concer`ned,   that

mandate  wa..s  the  law  of  the  case,   and  ther`efor`e  he  denied  the

motion  for  new  trial;   but  he  indicated  tha.t  the  Cir`cuit  Court

of  Appeals  might  not  be  bound  by  their  former  mandate  and  might

apply  the  va.Iidating  Act,   passed  by  Congress.     In  his  opinion

(63   Fed.   Sup.   696),   he  sets  out  the  most  painstaking  and

exhaustive  discussion  of  the  cori.stitutionality  of  such  validating

Acts  that  I  have  been  able  to  find;   the.rein  reaching  the

conclusion  that  Section  3  of  this  Act  was  constitutional.     On

the  second  a.ppeal  the  Circuit  Court,  while  it  again  reversed

JudgL-Rice,   reached  the   se`me   conclusion  he  did  as  to  the

constitutionality  of  the  Act,   and  remanded  the  case   Ttto  a`11ow

the  trial  cour.t  to  enter  judgi.nent  in  accor.dance-  with  its  express-

ed   views®',

The   Case  of   GODDARD   v.   FRhzIER,   had  under`   consideration  only

Section  3   of  said  Act  of  194,5,   but  the   later   case   of  I`vqcELROY  V.

PEGG  167  F(2)   668,   had  under  considerati)n  Section  i  of  the  Act

and  reached  the  sai.!ie  conclusion  as  to  its  constitutionality.     I

think  the  keystone  of  the  decision  is  expr`essed  by  the  court

as  follows:
"Congress,  by  curative  statute,   could  validate

anything  it  might  have  a-iithor`ized  previously,   or  made
immater`ial  anything  it  might  have  omitted  from  previous
enactment'r

The   s€i`ne  r.easoning  can  be  applied  to  Sectiim   2   of  the  Act  and

there  can  be  little  doubt  that  the  courts  will  sustain  the

constit.utionality  of  Section  two  of  the  .same  as  it  has  as  to

Section  i  and  3,  whenever  that  questioh  is  'oefore  the  court.

ACT   0F   ji.UGui=T   4,.    19.I+7LU±~GLELT_4_L=T~9±Z_

The   act   of  j'iugust   +,1947,   urilike  the  1945   I:Lot,   was

largely  general  and  prospective,   rat,'t`er  tlnian  remedial,   cur.ative

and  validating.     Only  two  of  its  thirteen  sections  are  fol`  the

pur`puse  of  ratifying  for.mer  transactic>ns.     Its  pur.pose  was

evidently  to  clarify  some  cjucstions  that  had  arisen  uncler  th€`  Act

of  January  27,1933,   and  other  questions  in  regal.d  to  Indian

land  laws.     However,   you  should  not  be  misled  by  the  first

paragr`aph  stating,   ''That  all  restrictions  upon  all  lands  in
Oklahoma  belonging  to  members  of  the   Five  Civilized  Tribes,

1'
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whether  acquired  by  allotment,   inher`itance,   d€visc,   gift,

exchange,   partition,   or  by  pur.chase  with  restr.icted  funds  of

whatever.  degree  of  Indian  blood,   and  whether'  enrolled  or  un-

enrolled  shall  be  and  are  hereby  removed  at  and  upon  his  or  her.

death";   nor  should  you  be  misled  by  Secti=.n  12  of  the  i:.ct  which

provides  that,   ''jsections  i  and  8  of  the  Act  of  January  27,   1933

(47   Stat.   777)   are  hereby  repealed.t'     I`J{ost   of  the  proTv-isions   of

Section  1  and  8  of  the  4.ct  of   Januar`y  27,1933,   are  reu.enacted

by  this  new  Act   in  even  a  broa.der-  f arm  than  before  a.nd  the

first   sentence  of  the  tict  above  qij.oted  is   so  m'3di.i-I.ed  by  the

provisos  that  no  ne`w  a`dditional  removal  of  restrictioirs  is  in
fact  thereby  accomplishc-d.     The  rcmainder`  of  Section  i,   F.xcept

sub-division   (f)   the.reof,   in  regar`d  to  gua.rdia.nshi.p   sa.i_€-:s,

pr.ovides,   that   "no  conveyance  including  an  oil  and  gas  or

mineral  lease  of  any  interest  i.a  land  acquired  l)efore  or  after-t  ------,--,, ==T_--,   __ I ____ --.  __   . _  -_:. _ ___.___

the  date  of  this  Act by  an  IndicT+`n  hei.r  or  devisce   of  one-half  or

mor`e  Indian  blood,  when  such  interest  w'as  restricted  in  the

hands  of  the  pe;r`son  fr.om  whom  such   Indian  heir  or  devisee

acquired  same,   shall  be  valid  unless  approved  in  open  coijirt

b-`   the   county  court  of  the   col`mty  in  Oklahoma  iri  which  the

land  is  situate.d."    It  will  thus  be  seen  that  tliis  Section

rein.j,ses  restrictions  on  a  ver.y  large  clase  of  mixed-blood

Indian  heirs  who  had  been  free  from  all  r.e,strictions  on  their

inherited  and  devised  land  since  the  passage  of  Section  9  of

the   +`Lct   of  I`vlay   27,1908,   stating,    't`Jhat,,   the   dea-L+`   of  any

allottee   of   i,hc   Five   Civil::.zed   :_rl-i'L`es   shE+I-l]_   oper3`te   to   rei`,love

all  restrictions  upon  the  £``liena+,icn  of  s.-,`id  a.I]ottee's  land";

provided,   that   deeds   of  ful.i.-bloorJ  hei.=`s   ri`l-jist  be  approved,   etc.

That  left  all  mixed-blooc]  heirs  Li.nrestricted  unt-,il  the  passage

of  the  i-let  of   January  27,1933,   whi_cll„   as   I  have  heret,of ore

pointed  out,   provided,   ''That  where,  the  cntT.Lrf=,  in.t,Crest   in  any

tr`act   of  restr.icted  and  t,ax~exeriipt  lc-iri.cJ.  I,elorging  to  members

of  tl.`i€  Five  Civilized  Tribes  is  acquired  by  in}icritance,

devise,   gift,   or  i3urchase,  with  restricted  funds,   by  or  for

restricted  Indians,  but  not  longer  than  „pril  2,6,   1956".
The   1933   +\.ct  was   not   retroactive,   M00RF]  V.    JEFFERSON,190

0kl.   67,120  P(2)   t,83,   and  applied  only  to  inheritance,   etc.,
from  restricted  Indians  after  the  passage  of  that  Act,leaving
unrestricted  a  great  number  of  mixed-blood  heirs  who  had
inherited



land  from  the  time  of  enrollment  up  to  Jranuary  27,   1933.  SectionJ,

1  of  the  19L7  Act  provides  that  ''`no  conveyance,   including  an  oil

and  gas  or  mineral  lease,   of  any  interest  in  land  ±±.q±L±ir_e±jL9£2=£

or  after  the  date  of  this  Act by   an  Indian  heir  or   d`ii7`.-'.se.=i  of

orme-half  op  nrore  Indian  blood,   when  such  interest   ill.   :'.:T.:.`.`:  .`.`'`,'a.a  re~

s`tricted  in  the  hatids   of   the  person  frolti.  whom  su.i`,I   I:.i``]..?.`9r.`i.  3ie-lr   or

devisee   acquired  same,,   shall  be   valid  unless   ap-;?.Tri,re{-i  I..ri  a.r]c`rL

court  by  the  county  court  of  the  county  in  Oklahc`rr+a  in  wh.:?.ch  I,he

land  is  situated;" and  this  includes   all  res].tT::~f,+,c.dL  I_and  sc  in-

her3ited  or  devised  whet,her  taJr~able  ori  not.
-_                ---- ~ ------ _ -----                __          --       =   _         _---i--_-J           _--          -_                     _`,______-_                           -_-_-.     __     --:     --_==    _   _ ---.-   _-I_=-==-___-_-_   -__-i___-_I:___

Ibis  includes  a  verry

lap..ge  class  and  rmch  land  that  was  not  theretofc`I.a  I.estr.icted.

Section  1  of  the  19L7    Act  thereafter  provides  the  piiocedurte  for.

appr'oval  of  such  deeds.

I  have  noted  some  fifteen  points  which  I  believe  ftt.I,rrl.evFi`   Should

take.  into  consideration  in  the  conduc'c  of  such  apr.occt'c?.I.Ln.s:

1.   Ihe  Indian  heir  asking  for  the  ap-proval  of  such  dr-ec..  must  bc

of  one-half  or    more  Indian  blood,   (Scc.1-a);

2`.  Thw    land  must  have  been  r  cstricted  in  the  hands  of  the

deccdent,   (Scc.1-2)`;

3.  The  dccd  must  bc  appr  oved  in  open  cour`t  by  the  county  court,

of  the  caunty  in  Oklahoma  in  which  the  land  is  situated9   (See.i-a)

L.  The  petition  to  sell  must  be  set  for  hc&ring  not  lcs,s  than  ten
days  from  the  date  of  filing,   (See.1-b);

5.   The  notice  of  heariing  the  petition,   signed  by  the  Co-Li.nty  Judge

]mst  recite   {a)`  the  consideration  offered,   (Scc.1~b};   (b)   des-

cription  of  the  land,   (Sec.1-b);   (c).   the  notice  sli`:i`].1..ic  given  by

publication  in  at  least  one  issue  of  a  nowspa.pi3i.  {=;f.  ,T=ilir)Pal  circu-

lation  in  the  county  where  the  lancl  i.>``   1ot3at.ei.;   {t:.?   and  written

notice  of   such  hearing   shall  be  giv:`:n  i-,a   .:J'r."  -:,ii.c`?.-j:`t-'jci   attorney  of

the   district   at  least   ten  days   iirt]..c,p   +c3   i;hc`   ilo.i,i`:  rjf'  hearing  the

petition,   Scc.1-b);
6.   The  grantor   in  the  dccd  shall  be  rjr.esc.nt   `i`^t,   i:`.-i`::.i  .£|oaring  and

shall  bc   cxamincd  in  o-pen   court   before   thtj   api:7t~'c;-.7.21..'.   o.I   such  con-

v  eyance,  unless  the  grantor  and  the  pr'obatc  att®r.ri.cy  shall  cons

sent  in  writing  that  such  hearing  may  be  had  and  such  ®onvciyance

appr.ovcd  in  the  absence  of  the  grantori,   Scc.1-b);

7.  The  court  must  bc  satisfied  that  the  consideration  has  boon

paid  in  full,   {''Scc.1-b);



8.  Pr.oceedings  for  such  approval  of  deed  arc  not  I?cmQvable  to  the

Federal  CourtS   {scc.1-b);

9.  The  evidence  taken  at  the  hearing  shall  be  transcrib{ici  3.fld

filed  of  record  in  the  casej   (Scc.,1-c);

10.  The  expenses  of  such  proceedings,   including  attcl`ijej-   :3   +.'eo

and  court  costs,   rust  bc  borne  by  the  griantoc,   {Scr,,`].-c};

11.  The  court  may  approve  conditionally  or  may  wi:Tholll  ap`i:.oval

of  such  deed,   (See.1-c);

12.   Corxpetitive  bidding  may  be  had  and  conve:\,rarcct-i  riiay  be..con-

fir`fied  in  the  name  of  the  person  offering  the  higiiost  bid9   £ec.1-

d):

]3.  The  coup  t  may  set  the  petition  for  further  nearing,SS-ec.1-d};

evidently  authorizing  continuances  from  time  to  time;

11!..  The  probate  attorney  shall  have  the  right  to  i-.p].:ca:1   i,!  the

LisJu]fict  Court  of  the
T_=_.  .  -_+--I.,-+--=   _  -..  _-'_--__-I--_i.-_ _   :L=:-i  =_-_=

County     Within  the   time   and  rii.a.-'jLii ,.-f    `+j.i.ovidcd

by  thc-  laws  of  the  State  of  Oklahoma  in  C,asosr  of  appeal  ill  probate

matters,   except  that  no  appeal  bond  shall  be  required,(See.1-a);

mc)  right  to  appeal  beyond  the  District  Court  is  given.  ENT RE

LEAFls'  DEED#   180  Oki.  irf]dr,   70  p   {2j   7   5;

15.  Nrotice  must  bo  ser.ved  on  the  Superintendent  f.or  the  Five

Civilized  Trtibes  at  least  ten  days  pr.ion  to  the  date  of  the  sale

in  order  that  the  Secr»ctary  of  the  Interior  may  exercisG-  ijrefer-

ential  I`ight  to  purchase  the  land  for  other  restricte(i  IIi4ians

under  the  provisions  of  the  Act  of  June  26,   1936..   1..=ilo\n/r.  a€.   the
'''Oklahoma  Welfare  Act''.  If  the  Secretary  does  not   `-j?cc-_rcisc  the

preferential  right  within  the  ten  days,   he  shlil   L>`=.  I c]rL5idered  to

have  waived  it.   Ihis   is  provided  by  Scct3.or.   |`'J  `-,f.   iJ.+i`'_i  Act   and

applies  not  only  to   Sales  of   th  is   ?,Iif.r'rJcct~`r  .~.`:,I   t?   c-rJI  Sales  of

lands  of  r  cstrictod  Indians  by  parJ-,ition  cr  or,hc3..i.t-: £ c.

Ihe  Act   does  not  ppovidc  the  marinc.I   of.   g±.iutj~ni2  r+r.`tl'+?.i   to   cithcp   ,\J

the  Superintendent  of  the  Five  Civi:'.izca  Tt.fi..)c.I;   '.`1]   :o  the  Probate

Attorney,   and  there  is  reason  to  doubt  wh-6thcr.  c:f  .,r`oL-  notice  by

mail  will  be  sufficient.  If  the  Probate  Attorney  ai;tends  the

hearing  and  waives  the  service  of  notice  it  would  appear.  that

that  would be  sufficient.  If  the  Suporintendont  of  the Five

Civilized  Tribes  would  sign  an  acccptancc  of  the  service  of  notice,

that  would probably be  sufficient.



DESEHMENATI0RT      OF      QUAI`TTUM      0F' II\JI)IAi,,I      BLC)OI)

Section  2  of  this  `Act  provides  that  '':in  determining  the  q.uantum

of  Indian  blood  of  any  Indian  heir  or  devisee,   the  Fill,il  Ro.lls  of

the  Five  Civilized  Tribes  as  to  such  heir  or  deviscc,   :?..rT  oil.rolled,

srfeall  bc  conclusive  of  his  or  her.  quantum  of  Indi,3.rl  .b:Lf.iof ,t.{Ccxparo

iwth  Section  19  of  the  Act  of  April  a6,   1906,   aLn'd  Section  3  cf  the

.A:ct  of  RTa:`/-27b  1908).  If  uncnrollod,  his  or  hcr  de,Spec  6f  Indian

blood  shELll  be  computed  from  the  nearest  onrollcd  paternal  and

maternal  lineal  an.cestor  of  Indian  blood  cnrollcd  on  the  Final

Rolls  of  the  Five  Civilized  Tr'ibcs.I"  This  provision  will  undoubt-

edly  be .helpful  and  in most  cases  will  be  conclusive.  I  say  im

most  cases  because  I  believe    this  rule  will  Trot  apply  to  all

facts  that  may  areise;  for  instance,  in  the  case  of  illegitimate
children.

PROBATE      MATTERS

Section  3  gives  the  State  cour'ts  of  Oklahomaoxclusive   jurisdiction

of  all  g  uardianship  matters  aff ecting  Indians  of  the  Five

Civilized  Tribes  and  all  proccc-clings  to  administer  estates,   prob+-::.

ate  w,ills  or  detorminc  heirs  under  the  provisions  of  Section  1

of  the  Act  of  Juno  lL,   1918.   It  is   eJr[pr`  ossly  provided  by  s`ub-

division  ('o)   of  this  Section  th,±t  the  LTnitod  States  shall  not  bc

a  necessary  party  to  such  proceedings  and  that  the  judgement  or

order  will  bc  binding  upon  the  United  States  to  the  sL-irrLc  extent

as  if  no  Indian  pl.operty  were  involved;  provided,   t.Cia+,  written

notice  of  the  pcndency  of  any  such  action  or  proceediri.g  shall  be

served  upon  the  Supers.ntcndcnt  for  the  Five  Civ'iliz,.ca  Tribes

witThin  ten  days  from  the  filing  of  the  fir,c,`t  p-LQai-LnLg`  in  such

proc eedings .

|t  is   then  provided  that  'tscction  3  of   t,llr:.  i`.i`3+,  of  +`_.-i.`ril  12,   1926,

(ljJ+  Stab.    2u39)    shall   have   rl_o   applica+,I._cJ.i   -:Jci   ,J``,+.i.L`J.1,;=,   e:.-proceedings
a-,-covered  b}-the  provisions   of   su.b-section   (2)   c,±.   .:-,1:`+i s   section''..

It  will  bc  remembered  that  Section  3  of  the  Act  c>.T'  +r+firil  12,1926,

is  the  provision  authorizing  n`ot.ice  of  the  pcndcncy  of  a  su`it  on`

the  Superintendent  for  the  Fi-v.e  Civilized  Tribes  ,and  giving  the

LTmitcd  States  authority  to  rcmovc  the  case  to  the  Federal  Court.

This  provision  of  the  19LL7  Act  undoubtedly  takes  away  the  I.ight

of  the  United  States  to  remove  €]`ny  guardianship  case,   administra-

yiom  case  or.  proceedings  for  the  determination  of  hc-irs  under  the
1918  Act.  This  is  also  indicated  by  subL*division  (2)`  of  Section  3



which  gives  the  state  courts  exclusive  jurisdiction  in  such  cases.

However,   in  order  to  bind  the  United  States,   it  aptDears  that  the

motice  required  in  S`ection  3  (b)   of  the.19LL7     Act  rust  bc  served

upon  the  Superintendent  for  the  Five  Civilized  Tribes,   arid  if

t  hat  is  not  d  one  it  may  bc  that  th  eunited  States  could  bring

a  suit  for  and  on  bchalf  o.f  intercstcd  restr  ictG>d  Indians  to  set

aside  any  such  order  or  judgement  and  such  suit  by  the.  United

States`  could possibly  be  brought  in  the  Federal  Courts  as  well

as  in  the  State  Coup  ts.

S`cction  3,   sub,-d  ivision.  (c)   provides  that  actions   sh3.11  mob  'che

remov  cd  under  the  provision  of  Section  3  of  the  Act  of  April  12$

1026,   except  under.  the  recommendation.  of  the  Secretary  of  the

In`ter.ior..  S`o  far,  it  appears  that  this  has  resulted  in  fewer

removals  of  cases  to  the  Federal  Courts.  This  sub-division  also

expr3essly  gives  the  United  States  the  right  to  appeal  from  any

order  of  remand  entered  in  any  case  removed  to  the  United  States

District  Cour`t  pursuant  to  the  provisions  of  the  Act  of  April  12*

1926+  This  is   contrar.y  to:;:.  the  general  rule,   as  28  U.S.a.,   Se`c.

7i.   (see  also  F#oorels  Federal  Practice,   pgs.   3316-3517)   expressly

proQrides  that  the  order  of  a United  States  District  Court  remand-
ing  a  case  to  the  state  court'.-,shall  not  be  subject  to  appeal  or

writ  of  error  from  such  order.

Section  tr  of  the  Act  is   sirr.ilar.  to  other  former  Acts  c>f  Congress

€is  to  probate  attorncyst*  but  is  slightly  broader  in  that  it

author'izes  the  probate  attor'neys  to  appear  and  represent  any  re-

stricted  member  of  +,he  Five  Civilized  Tribes  befor'c  an-}-  of  the

courts  of  the  St.ate  of  Oklahoma.  It  v,rill  be  noted  that  this  does`

not  authroize  probate  attorno5rs  to  appear  in  the  Federal  CourtsS

and  all  matters  I.emoved  to  the  Fe`deral  Courts  under  the  1926  Act

will  doubtless  be  handled  by  the  United  States  Attorneys  as  here-

tofore,
S`ectic.n  5  prtovides  that  secur`ities  now  held  by  or  which  ".ay  here-

after  come  under  the  supervision  of  the  Secretary  of  the  Interior

belonging  to  Indians  of  one-half  or.  nor.e  Indian blood,   enrolled  or

unenrollcd,   shall  remain  subject  to  the:.jurisdiction  of  the

Secretary  of  the  Interior  until  otherwise  provided by  Congress`.



Section  6,   h   as   reference   to   tax-cxer!rot   land   €1nc5.  T3rc>vides   "except

as  hereinafter  T)rovided  the  tax-ex_er.1.rjt,  land  of  anjr  Indian  of  the

Five  Civilized  Trib.3s   of  Oklahoriia  shall  not   exceed  1'50   acres,

wh.ether  said  land  be  acquir.ed  by  allotrricnt,   descent,   devise,   gift,

cxchango,   partition  or  bTyT  purichase  with  restricted  funds7t;   but  it

further  priovides  that  all  tax-e2r.empt  land  own.ed  by  Ind-ians  of  the

Five  "Civilized  Tribes  on  the  date  of  t.11.is  Act   shall  continue  to

be  tax-exempt  during  the  r  estr  icted  period,   and  expr.cssly

provides  thaLt  any  right  to  tax  cxciption  which  accrued  prlior  t,o
the  date  of  this  Act  under  the  provisions  of  the  Act,  of  May  1®,

1928,   or  the  Act  of  Januar3r  27,   1933,   shall  terminate  unless   a

certificate  for  tax-exemTition  shall  be  :filed  in  the  county  where

the  land  is  locat,ed  within  two  years  fro¥[i.  I,hc  date  of  this  Act,

and  it   exprtessly  provides  "t_hat  n.ot.hing  contairi.ed  in  this   sub-

section  shall  be  construed  to  terminate  or  a`oridge  any  ri..ght  of

tax-eKeTxption  to  which  any  Indiarl.  1.I.rag   ent.-,itlcd  on  the   ef fective

date  of  this  Act.9'   It  would  therefore   aTipcar  that  Conc:ness  has  by

this  Act  constr'ucd  the  Act   of  1933  to  mean  that   a  r'esL-,ricted.

Indian  may  hold  up  to   160   ac:res  of  land  acquir'ed  as  r]rovided  in

Scctioi-i  1  of  the-  Act  of  1933,   in  addit,ion  to   the  tax-exempt  land

provided  by  the  Act  of  1928.

Section  S,   sub-section  (d),   provides   !'nothing  contained  in  this`

soot,ion  shall  be   construf=``d  to   affect   any  t,9.x   cxer!i.ption  provided.

by   the  Act   of   June   26,193.5,    (L9  Stab.967)".   The   1936  +4+ct   r'oforr.ed

to  priovides  that  the  .Secretary  of  the  Intcr'ior  may  acqt3.ire  by

purchase  or  otherwise  lands  fort  Ir}clian  tr'ibes  or  individuals,   the
title  to  be  taken  in  the  United  States  in  trust  for.  the  tribe  or

individua`l,   and  th3.t  the  land  shall  be  frec-  fr'om  any  and  a.Il  taxes

except   g  ross  productior].  tax.upon  oil  a.n.d  gas  pr'oduced.   This

pr>ovision  mig`ht   enable  an  Irl_dian  t,o  hold  additional  ta.y~-cxem.T)t

land.    TJ.S.v.    BOARD   OF   CO}`,,?I..TISSIOT`TERS    0F   MCIT\TTOSTi   COLTNTY,    62   Fed.

Suppl.   6',71.



Sub-division  (e)   of  ,Section  `'5  also  riequires   the  Supei.intcn_dent

for  the  Five  Civilized  Tribes  to  fur'nish  the  County  Tr'easurer  of

eash  county   a   statement   shov`vrir).g  what   la.nds   a`re  rie,gardcd   as   tax-

exe"pt  in'  the  names   of  the  Indian  owners  .t.hereof ,   and  also  prow.-

ides  that  before  the  Count:}r  Trasur'cr  shall  sell  any  riesti'ic,ted

land  for  delinquent  taxes,   it  must,   appear'  fr'om_  his  r'ecords  that

a  list  of  the  bra.cts   included  in  the  I)roposed  sale  of`  the  I.and

for  delinquent  taxes  has  been  sent  by  registered  mail  to  th€-

Siixperintendent   for  the  Five,  Civilized  Tribes   at  Ffuskogee,   a.t,.

least  ninety  days  before  the  date  fixed  bltyT  the  laws  of  the  state

for  sales  of  land  for  delinquent  taxes.   It   seems  probe.ble  tha`t.

this  i)rovision.  is   to   a  co.nsidc'rable  cxtcnt  unt,tl.ror'ka.blc,   and  time
',

will  bc  .requir{j`d  to   see  how  it   o`:u3ra.tt3s.
•'

Sc,c   tion  7,   is  merely  a  validatin=r:  Act,   valid€3.ting  all  remova.1s

of  restrictions   al`id  appr`ovals  of  deeds  hcrotofoirie  made  by  the

Sccretally  of   the  Inter]°.oil,   I.togardlc;ss   of  wlr`.ct,her.   ai?plicat,ions.

.for  the  Ea!.stern  Distric,t  of  Okla:iloma  has  hcrctof`oro  hc.ld  in  at

least  one  case  th€?`t  the  ord`3r  of  the  Secretary  of  the  Interior

w.cqs   not  valid  unless  rrladc   oitl  thc>   a.pplication  of  the  Indian  owner,

and  this  removes  doubt  as  to  titles  involving  this  question.  See

the   unrcported   cases   of  tT.S.v.   BUSKIIOLTZ,   I``To.   10}6',   LTastern

Dist,riot   of   Oklahoma,   but   see   contra,   PORTSMOUTH  TB.LTST   8`:   CTY.

Co.,    v.   HjJhiRJO,.17   9   0kl.   L57    ,   66   P   (2)    2.

Sc.c+,ion   8,    w.1^t.i_ch   I   havi-,   hcr>ctofore   co:rtTrrie.r+t,`'3d   orL    ill_   cc>nr?.ect]°.on

wit,h   thi3.19LL5   j^Lct,   i)rovicl.es   th,9.t   no   tr'act   of   land   t.herea.f`ter.

:?ij.iicha„scd  by  or   for   Indif^ns   of  the  Five  CiTilizrjd  Tribc>s   in

Oklahorria  6f  one-half  or  rriorc   Indiai^i  bloc?.cl,   sin.all  be  construed  to

bc   rcsti^ictcd  unless   thc   dcr-.i,d   Coal;rc:`,ring   sa..'.'rlc   s.hot\vs   upon   its   faceI,

that   such  pur.chase  v.ras  r!1,3.de  '`,nJith  rcstrtictcd  furids.

Section  9,   is   also   a  validat]..ng  fhict,  r>rovidin-g  that   all  convcy-
•,

ances.,   incli,iding  c>il   and   gas   or  :`ii+irLeral   1casc.s   by  Inclians   ol-the

Five   CiT,t+ilizc;d  Ti.ibcs,   acquirc.d  by   in'±|cr3it:3.ne,c.   or   devise,   rna.de

after   Januar-}r  27,   1933,   and  prior   to  j`.+ugust  L,   191!_7,   that  wore



I apt)I  ov(-)d  cither'  b`jr   a  county  coul.t  in  Oklahoma  or  by  the

Seer.etary  of  the  Intc`Itior',   are  ther'eby  validated  and  confirirried

provided  such  conveyancc`s   a:3?a  not   subjce,t   to   attack  on  ot.Licr

8roT,-inds.   I   think  the  Section  clccr]`rly  contemplates   th`9Lt   some

aT)Ttroval  I.niust  have  been  atte^m.ptcd  by  one  or   the  other  of  those

aut,ho I i t i c s .
•Section  10,   amends   the  j^ict   of   June   2.6,1935,   (ho  Stab.,1967),

commonly  knoiun  as   the   'toklahoi.|a   ..,'rclfar'e  Act",   and  T)r`ovidcs   that

notice.  may  `oc   scr.ved  6n  the  SLiiper.intenc?Lent   for'   the  Five  Civilized

Tribes  at  least  ton  da3rs  prior  to  the  date  of  the  sale  of  any

rcstr'icted  Indian  land,   and  if  the  Secretary  of  the  Tnt,crior  does

not  within  that  tirrie  exercise  the  pr'cferiential  iiight  to  purchase

said  land  for  other  rcstr'ict.ed  End.ians,   tli_at  preferential  right

shall  be   consideried   as  waived.   T`his  T>rovic3Lcs   a   defi:I.iite  manner

in  which  this  ioreferential  right  can  be  terminated.`

Section  11  provides  that   all  restrictec.I.  lands  of  the  Five

Civilized  Tr.ibes   are  riiade   subject   to   all  oil  and  g  as   consertva-

t]°Lve   l`:Lws   of  O`klahoma,   provided  that  no   or'dcr   of   the  Cor'poration

Commission  affecting  such  rcstr`icted  Indian  lands  shall  be  valid

as  to  any  such  land  until  s'ubmittcd  to  and  approved  by  the,

Secretary  of  the  Interior  or  his  duly  authoriiz'jedL  rcprosontativc-.

The  rte]^iiaining  two   Sections   of`  the  Act   arc  mcrcly  repealing

Sections.

(For   those  of  you.  who   do   not  l^|ave   cQpics   of   these   tt`vo   i,ast  Acts'

rc-;adily  available,   I  Tvvould.  suggest   th€``.t   the.  Editort  of   the

Journal9   following  his  usual  polio_cy  of  hclpfulnf_`;ss   to   the  B`ar,

has  published  the  coapletc  /`ict  of  July  2,   19L|.5,   in  the  Joupnal

of  AijLgust   25,   19L5,   Vol.   16,   pg.   112et;   and   the  Act   of  Au`g,ust  !+,

19L7,   in  the   Jour.  nal  of  Scptcmber   27   ,   19LL7   ,   Vol.   18,   pg.   1303.

Thcro   are  very  inter'csting   8.rid  .~°Lnstr.ictit.re  discussions   of  the

19lL7      Act,   by   PiRoy   Fryc.   of   Sallisat"   ,3.nd  T`L.ir..,r.   F.    Semple   of   Tulsa,

appea.ring  in  t±-ie   Journal  of  Dcceinber'  27   ,   19!+79   and  of   January

31,191!-8).


