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UNITED STATES
DEPARTMENT  OF  THE  INTEF3IOR

OFF-ICE  OF  THE  SOLICITOR
WASHINGTON  25,  D. C.

IIon.  A.   S.  Mike  Monroney
tJhited States  Senate
Washington  25,  D.   C.

Dear  Senator Monroney:

IN  REPLY  REFER  TO:

IA-1275

"y  I 0  19ca

There  is  enclosed a copy of the  I)eputy Solicitor's  decision,  dated

May 2,  1963t  on the  appeal  filed in the matter of the Estate  of

IIarris  Eugene Russell,  deceased unallotted Osage  indian.    We  had

advised you in an earlier letter,  dated September 27,  1962,  that a

copy would be  fumlshed when  a decision was made  on the  appeal.

Sincerely ystITs j

7irin@-fry
nrard R.  Bames
Assistant  Solicitor
Appeals  & Litigation

inclosure
+,I                                                                                                                                                                                                                                             I               .
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I'ay  2'  1963

IA-re75

In the matter of the wnls of
Hhml8 Eugene  Ru8se]|,  deceased
umllotted Osagr  trydian

Appeal frcm action of the
Superintendent of the  Osaee
indian Agency disapproving
eight ltills  of decedent

Reversed  in part

APREAI, moM mm  suREmrmDENT,  OsAes  AesNer

The  decision  of the  Superintendent  of the  Osage  indian

Agency,  dated  October  30,  1961,  disapproving eight whlls  of Harris
+

Eueene Russell,  a deceased una]|otted  Osage  indian,  has  been amealed

to  the  Commissioner  of  indian Affairs  by Mrs.  Genevieve  Jevell Ray,

insofa; ;a  it disapproves  the  will  of June  8,  1960;  by CLeo Bascu8

Russell and Ronald Gene Russell,  insofar as  it disapproves the  will

of  October  7,  1959;  and by Carol  Jean  I.ogrn7  Jacquel]m  Iogan,  end

Leroy Eirod Ioganj Jr.,  insofar as  it disapproves the ird]| of

iferch 27,  1958.  -   The  appelhants  are  represented by I.  F®  Dukes,

Mccdy and  ifelrty,  and  P.  D.  findsey,  respectiviely.

i/ Under Section 8 of the Act  of April 18,  19re  (37 Stab.  86),
edult members  of the  Osage  Tribe  of  Indians,  not mentally  incompeteut,
may dispose  of their restricted estates by will in accordance irdth the
lavg  of the  State  of Oklahoma,  and  subject to the approval of the
Secreta]ry of the  Interior.    The  function of approval or disapproval |n
thlB  respect was  deleg?ted  to  the  Superintendent  of the  Osaee  Indian
Affency under  reguhatlons  of  the  I)eprutnent  (25  CFR  17.]2).    At  the
tine  thlB  appeal uns  ln8tituted Section  17.1h  of those  regrilation8
(oubsequently a]nended  to  provide  for a  direct appeal to the  Sec]:`etar]r
of the  Intc+rlor)  |]rovided  for an appeal  from the  Superintendel`t'8
tl{:tlon    to  tlro  Corml881oner  of  Indian Affulr8,  and  for &  flirtl`er flppcal
to  ttj¢  fjc.cr®tor'y.     For  edmlnlstrcLtlve  I`efiBonB,  the  Conuiul88iouror  of
ltrdLri,Ii  Afl'cL1`rB  ref.erred  thc`  preoent  flppenl  dii.octly  to  t}1o  S|`orotony
for fat;tltm.
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Es"m  OF  IIARRls  EUGENE RusBEIL
uNAIIflqrm  OsAGE  INDIAN

decided          MAN       21983

IA-If75

hdlan Iands:    Descent and Di8trlbution:   WlllB

Testlmon3r of lay witnesses  not present at the

execution of the itlll,  establishing that testator
iras  ln poor health,  that he was unable  to manage

•. his property,  that he  customrily used intoxicants

to excess,  and that he appeared to be  intoxicated

at different tines  on the day the will was executed,

does  not meet the  burden of proving testamentary

lncapaclty placed upon  contestants where  te8tlmony'.

of 8crlvener and attesting witnesses,  and the

ratlonallty of the will support a contrary finding.

Indian  I.ends :     Descent  and..Di.Bti±bri.t±..6n:   *W.lil.a I   .`..

1there  a decedent,  1n the  Six-month period  fol-

lowing a  divorce,  during which  OklELhoma  law

prevented remrrlage to any party other than the
divorced  spouse,  executed a vi]| devl81ng' prop-

erty to  "ny itife";  his divorced  spouse,  1n

attempting to estdblish that an alleged sub-

sequent mrriagE between herself and  the dece-

dent,  during said period,  revoked the iri]| by



opemtlon of law,  cannot,  where  clrcuntanceB

rule out the posslblllty that any other former

BpouBe was  the  intended devisee,  successfully

maLlntaln the  posltlon that because  she vac  not

the decedent'81tife at the  time  he  executed the

will,  She vaB not provided for in the will.



The  decedeut,  HarrlB  Engene  Russell,  died Decefroer  31,  1960,

a reBldent of Hominy,  Oklahom.    Under the  terms  of hlB  purported lafit

wh]|,  da,ted June  8,  1960,  the  decedent devised and beqpe&thed to hlB
•  8on,  Romm Gene Russell,  $1,000 and  160 acres  of land;  and i  life   .

estate  ±n hlB  0sagr  beadright and  in 360 acres  of Lend  to hlB  "+rife"

(without further identification), with reminder interest to hlB first
cousin of the  half blood,  Genevleve Jewe]| Ray,  to whom be  also ]ieft

two rtyoved lots  ln Hominy and the  residue  of hi: estate.

The  irdll  of  October  7,  1959,  for which OLeo Bascus  Ru8Bell

(decedent'B wife at that time) and Romld Gene Russell are  the

proponents,  left decedent's entire estate to them.    h the will of
lharch 28,  1958,  for which the  Iogrns are  the  proponents,  decedent left

ever]rthing,  except a bequest to his  Son of $1cO,  to Carol Jean,                `

Jacqpel3m,  and  Ieroy E]rod  Iogrn.

A petition for approval of the last will and testament

(June  8,  1960)  of Harris Eugene Russell rag  filed with the  Super-

1zbendeut  of the  Osage  Indl.an Agency by I.  F.  Dukes,  named  e3eecutor

ln the will,  and Genevieve  Jewell Rave    Objectlong  to the  approrral of

the will mere  filed by Cleo BaLscus  Russell,  Ronam  Gene Rugeell,  a]]id

the  fogrns®    The allegations  included undue  lnfluenqe,  hack of

testamentary caprcity,  improper execution,  art revocation by operatlou

of itLw.    A bearing on the  approval or disapprorval of the eight wills traB`
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held before a Field Sollcltor to whom hearing authority had been

dele8pted.

hetveen 1936 and hlB  death  in 1960 at the  agB  of tr3,  the

decedent entered  into five  or  Six mrriagrs with three women.   Four

mere  terminated ty divorce and one was annulled.    ife  executed eight

wl]|B during the  hast 15 years  of his  life,  and,  because  of exce881ve

use of lntoxlcants and inability to mnage his property,  he was under

gundianship during the last six years of his  life.   The decedent wag
afflicted with sugar diabetes which,  aggravated by his use  of

lntoxlcautB,  necesBitafed aqutation of his  legs.    ife rag hogpltallzed

from time  to tine  for both diabetes  and alcoholism®    The  decedent'B

]rmrriaeeg mere  to  Cleo  Bascus,  1936-1937;  Lam  Boyiddle,  1938-19l+lL;

Pearl beRoin,  1giv7-1952;  Pearl PeRoin,  1952-195tr;  and  Cleb hascu8,

195h-1960®    A a:Lath mrrlaee  was  alleged to  have  been  consurmted
\

betireen decedeat  and  Cleo  Bascus  in  June  1960®    Rc>rrald  Gene  RUBBell,

the decedent's  only offspring,  was borm of the  first marriage.

Clrcuustances  surmounding the mrrlagr  and the bey' g ptryslcal feature?

appaneutly raised doubt  ln decedent's mlpd that Romld was hlB  18Bue.

A decree  of divorce  from Cleo Basous  Russell was  entered Dfa+rch  4,  1960,

and  sometime  ln June  lsx50,  after e3cecuting his -last will ou June  8,

1960,  decedent took up residence with her and their  son at ltrB.  Ruseell'B

home  in Orlahoua  Clty®    The  decedent  stayed trith ftys.  RuBBell about

three months before  returning to Homin3r to live itith relatlveB.   A

petltlon for divorce was  filed in his behalf Hovelhoer 4,  and thlB
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action was  pending when  he  died  the  follcwlng month®    The  fore{zolng

mctB  adduced at the  hearing vere,  except the  BIjcth rmrrhaee,

uncontroverfed .

The  Superirfendent of the  06age  hdian Agency based hlB

decl81on on the  nuter of wills e3recuted,  the  nunerou8  changes  ln

beneficiaries,  and on findings that the decedent vac a chronic

alcoholic and that he  hacked testamentary capacity because  of mental

furmturlty®

Genevleve  Jewell Ray and  the  Iiogrns based their appeal ou

allegations that the  Superiutendent' s action was am abuse  of disc]]etion

ln that the evidence adduced at the hearing required approval of the

wlllB  they propo8ed®    Romld Gene Russell art  Cleo BascuB Russell,

8atiBfied ithth the  Superiutendent' a disapprorral of all the +rills

because  of trielr  standing ag heirs,  appealed o]dyr to protect their
/

1ntereBt ln the 1959 will in the event of reversal.

The  alleg?tion8  of undue  influence  and  improper e]aecutlon,

not having been  Burmorfed by evidence  during the hearing,  ape  not nor

ln lssue®    The  issues  rerminlng to be  resolved are whether the  evidence

adduced at the hearing supports a finding that decedent hrh the

requisite testamentary capacity ±n e3aecuting an;r of the  hast three

trills,  art,  if he had  such capacity,  whether a zievo.catlon by operation

of lEur resulted from having thereafter m]ried a woman who had not

been provided for in the will®
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The  Supreme  Court  of  Oklehom  haB  defined  te®tamentaqr
\

capacity aB  a  State  of mental capacity which would  era,ble  a per®on to

understand  ln a  general way the  mtune  of the  buBlneBB  then~engtiHfe,

to bear  ln mind  ln a general way the  nature and  Bltuatlon of hlB

properi@r,  to renehoer the  objects  of his bounty,  and to phan or under-
a/Stand the  scheme  of dlstrlbutlon®     It has held that while  lndblllty

2/
\  to transact business,     edj};jlcatlon of mental incoxpetenc}and

appointment ofya  gundian,      slc]mess. or bodi]]r wea]mesB,      and habitual

lntoxlcaLtlon     my be. considered  ln determining testamentary capacity,
',

they are, not  conclusive®    The  Oklahona  courts  ha;ve  also be]id that  ln

order to lnvalldrte a iri]| for Lack of testamentary capacity,  evidence

"st  Show that the  condltlon existed at the time  the will va8 e3eecuted,

and that Such condltlon p;;cfuded an understanding of the mtune and
con8equenceB  of the  act.      Prior and  subBequeut acts my have bearing

only to the e3ctent that they assist  ln deterulning the mental 6tatuB at

the  t±me  of eaecution.  i/0]{]chonm law accords a testator a preBLriatlon

of Banlty,  and. phaceB uponjhe  contestants  the  burden of proving a hack

of testamentary capeLcity.

¥=Ei#:y±::sE¥=±:5#oinr!#:g§:§38:#;:2£:::#!i8ap6]
Ibid .

==¥:¥:§E=E:¥¥¥¥::¥¥¥OL¥j£:#9§;::;§£:*;#;!!8¥:r„
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Tlle  tippellants  l'mve  not  met  thlB  burden.    The  hecLrlng

produced  conflicting testimony  on  the  question  of decedent'g  Bobrlety,

health,  and mental  capacity during the  period  in which the  last three

wills vet.e  executed,  and  on June  8,  1960,  the  day the  hast will wag

executed,  in particular.    The  only testimony  on  the  decedent'8  condition

at the  time  of the  execution  of the  last will iras  that of the  scrlvener

and the  attesting witnesses.    These witnesses  concurred  in the  posltlon

that  decedent's  mind and memory mere  clear,  that  he  was  not  in;toxicated,
®

that he appeared to appreciate  the  significance  of the  transaction,

and that the  act of executing the will was  of his  own volition.    The

only witnesses who  offered  contradicting testimoriy were  the  lavyer  of

one  of the  contestants and that  lavyer's  secretary.    These witnesses

te8tlfied that they had  seen the testator  in an intoxicated condition

on April 8,  1960 both before  and after the  tine .the  will was  executed,

but they were  not present at the execution of the will.    It is  the

testator's  condition when he  executed  the will which  is  decisive.

Testimony establishing the  testator' s  reputation as  a drunkard and

his  intoxication at times  other  than that when the  will was  executed

cannot  constitute  a  proper basis  for  a  Supe,rintendent' a  determination

of  the  issue  of  testamentary  capacity®    The  testimony  of the  8crivener

and attesting witnesses,  which iras  not  overcome  by the  tegtinony  of

contestant`s  counsel and  counsel's  secretary,  iB  supported by the

ratiomlity of the will  itself.    rraving rmde  provision for decedent's

son and  recently divorced wife,  and  having made  no  gifts  to  persons

other than those  related by blood  or marriage,  the  last will cannot be

6



8aid  to be  unrmtur&l,  and  in view of decedent'g  mrltal hlBtc]ny and hlg

doubt about his  son's paternity,  the will could not be  charicterlzred

aB  unfair to his  heirs®

Appe]|ants  Cleo Bascus Russell and Romld  Gene  RUBgell have

argued that decedent and  Cleo Bascus  Russell entered  into a  ccrm]on law

zmlT]age after the execution of the  hast will,  and that the will was

revoked by operation of  Lan pursuant to  81+ OSA 107 because  the  "wife"

provided for in the will was not ideritified;  that Cleo Bascus Russell
ira8 not decedent's wife at that time;  and that,  thprefore,  she was  not

provided for in the will as required by said  statute.   The pe]itinent

te3db of Statute  states,  "If,  after mking a will,  the testator mrrleB,

and the wife  survives the  testator,  the wh]| is revoked # # # unless

she  is  provided  for  in the whll®"

A ]mrriage  to Cleo Bascus  Russell having been te]rmlnated

four months before  the will iras executed,  it appears  that decedent hrh

no wife  at the time  of executing the will because  the  Six-mouth period

following a divorce  decree,  during which rermrriage  to anyone  other

than the  divorced  spouse cas  prohibited by ]2  0SA ]280,  had not explr\ed.

Thus,  the  gift to  "ny wife"  created an uncertainty.    However,  an
i

uncertainty arising upon the  face  of a iwi]| maLy`be  resolved pursuant

to  81+  OSA 152  by ascertaining the  testator's  intention from the  words

of the  will and  the  circumstances  under 1.Jhich the lti]| tiJaB  made.    Ffom

195h until his  death,  the  decedent  had  no wife  other than CLeo` Bascu8,

±9/ ,YLES±±L V.  S±±±j   30  0kl.  Cr.   320,  236  fac.  62  (1525)

7
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and within a  few days  of executing the  last will he  began living with

her  once  more.    At  that  time  he  TJas  prohibited  by  ]2  0SA  1280  from

rmrrying anyone  else.    Establishing that a  common  law marriage  was

consurrmated at  that time  c'ould  only  serve  to  support -further a  find-

ing that Cleo Bascus Russell iras  the  person referred to  in the will

as  "nor wife";  thus,  in this  case,  establishing one  of the  conditions

required by the  statute  -  - a  subsequent marriage,  would tend to

negate  the existence  of the  other required condition  -  -  failure  to

provide  for the after-married  spouse  in the will.
It is determined,  in the  light of the whole  record,  that on

'  June  8,  1960,  Hhrris Eugene  Russell possessed  the  requisite  testanen-

tary capacity for executing a valid will;  that he ras' not  subjected to

undue  influence,  fraud  or  coercion;  that the  execution of  said will

coxplied with the  laws  of the  State  of Oklahoma;  and that  said will

revoked all prior wills,  a,nd was  not  itself revoked by operation of

lan.   Therefore,  pursuant to authority delegated to the  Solicitor by

the  Secretary of the  Interior fec.  210 2.A  (3)  (a),  Departmental

lthnunl,  2h  F.  R.  13ng7,  the  action  of the  Superintendent  of the  Osagr

Indian Agency,  dated  October  30,  1961,  disapproving the  last will and

testament  of the  decedent,  dated June  8,  1960,  is  hereby reversed,

said will, is approved,  and the  Superintendent  is directed to enter

encfrfuf€ITed:HfytwSE!AVch8:rFITJrowat.8thinfty:fti

Solicitor


