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BEFORE THE INDIAIN CLAIMS COMMISSIOW

THE WESTERN (OLD SETTLER) CHEROKEE
ITDIANS, on the relation of Dorothea
Owen, Thomas Roach, Ellis Crowell
Duncan, Elizabeth Schrimsher.-Lewis,
Alice Flournoy~Smith and lMaxine
Woodall,

Plaintiffs,
VSe Docket Wo, 24

THE UNITED STATES OF AMERICA, -

N N Nl S N N N N NN AN NN

Defendanta

Appearances: Woodson E. Worvell with whom was
George E, Norvell and Wilfred A. Hearn,
Attorneys for Plaintiffs,

Ralph A, Barney and Jules H, Sigel,
with whom was lMr, Assistant Attorney
General, A. Devitt Vanech,

Attorneys for Defendant.

OPINION OF THE COMMISSION

O'Marr, Commissioner, delivered the Opinion of the
Commissions
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This claim is presented by "The Western (01d Settler) Cherokee
Indians, on the relation of Dorothea Owen® and five other named individual
Indians against the United States to recover the value of lands alleged
to have been taken from the Western Cherokee by the defendant without
adequate compensation.

Taken literally, the title would indicate that the Western
Cherokee Indiang are considered a legal entity having capacity to pro-
secute the claim, however, the following allegations of the petition show
that the suit has been brought by descendants of members of a group, known
as the Western Cherokee Indians, for the benefit of all members of that
group or their descendantst

"That Dorothea Owen and the individuals therein associated with
her, are severally descended from a member of that group of Indians identifi..
ed as the Western, or 0ld Settler, Cherokees, hereinafter called the Western
Cherokees. That such group has been so identified and recognized by the
defendant for more than one hundred twenty~five years past. That this pro-
ceeding is instituted on behalf of such group of Indians, and for themselves
as individualsy and for the use and benefit of all others who are similarly
situated and have like interests. That the name of each relator appears
upon the final rolls of Cherokees by blood, as approved, promulgated and

published by the Secretary of the Interior,.”
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We shall, therefore, for the purposes of this determination,
treat the named individuals as suirzg for the benefit of all members, or
their descendants, ¢f a group cf Indiang kanown as the Weetern Cherokees,
as authorized by section 10 of the Indian Claims Commission Acte (25 UoS.C.de
70i)s See Loyal Creeck ve United States, Docket Noe le

The defendant has challenged the right of the plaintiff to
present this claim and the jurisdiction of the Crmmisslon to entertain it
by a timely motion to diemisge the petiticn on the ground that the Western
Cherokee Indians is not an identifiabnle group of American Indians under the
Indian Claims Commission Act. %his requires us to determine whether the
group is of the character permitted to prosecute a claim against the United
States before this Commission.

If the Western Cherokees ig not an identifiable group as
contemplated by the Act, the claim is not maintainable and we are not per-
mitted to adjudicate it, and it makes no differcnce whether it is presented
by the named individuals as represcntatives of the Western Cherokees or by
the Cherokec Nation on behalf of the Wegstern Cherokcees, So the first
question to be determined is whether the Western Cherckees are an
#identifiable group of American Indians®, If they are then and then only is
it necesgsary to determinc whether the suit may be brought by the individual
Indians in a represcntative capacity or by the Cherokce Natione

We gather from the facts alleged in the petition, from the

documents referrcd to therein and facts we may judicially notice, that
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the Cherokee Indians long prior to 1817 inhabited part of what was

or is now the Statcs of Tennossce, Alabama, Georgia and North Carolina.
Early in the ninctcenth century the Chorokees living in the Southern

part of their domain desired to continuc the hunter lifc west of the
Migsissippi river, gamc having become scarcc whore they lived, and the
Prcsident, in order to satisfy the wishcs of those Cherokces desiring

to move west, authorizcd a party of thosc Indians to cxplorc the country
between the Arkansas and White rivers, in what is now the Statc of Arkansas,
for the purposc of locating a new homes As a result of tho explorations
the Indians chose the territory in Arkansas and on July 8, 1817 (7 Stat. 156)
a trecaty was concluded betwecen the United Statcs "and the chicefs, headmen
and warriors, of the Chorokce Nation, cast of the Migsissippi river, and
the chiefs, hecadmen and warriors of the Cherokees on the Arkansas river®

by which therc was ceded teo the United States by the "Chiefs, hcadmen and
warriors of the whole Cherokce Nation" a part of the Chorokec domain cast
of the Misesissippi river in exchange for an cqual arca of land lying in

Arkansas, 4Art. 5 of that treaty rcads:

MPhe Unitcd States bind themselves,
in exchange for the lands ceded in the
first and second articles hereof, to give
to that part of the Cherokee Nation on
the Arkansag as much land * * *%, ag was
ceded by the Indianse (Italics supplied)

This whole treaty, which was made by the Chcrokee NHation, shows a
division in that nation between thosc remaining cast (who became known

as the Eastern Chorokecs) and those who cmigrated west (who became known



as the Western or 0ld Settler Cherokeces) of the Mississippi river and is
a plain rccognition of the Western group by the United States as being a
distinct part of the Cherokec Nation. This rccognition bocomes more proe
nounced by the acts of the United States following the 1817 treatys

A trecaty was concluded by the Cherokee Nation and the
Unitod Statos on February 27, 1819 (7 Stat. 195) by which further terri-
tory cast of the Migsissippl river was ceded to the United States and cer-
tain agrecements were madee This trecaty scems to have been made by the
Eastern Cherokees alone for it seems to affect the Bastern Cherokeces maine
ly. However, in Arte. 6 provision is madec for dividing the annuity of the
Nation "two~thirds to the Chcrokecs east of the Mississippis and one-third
to the Cherokees west of that river."

Coming to the trecaty of May 6, 1828 (7 Stat. 311) we find the
fchicfs and Head Men of the Cherokec Nation of Indians, west of the
Mississippis they being duly authorized and cmpowered by their Nation',
making a trecaty with the United States by which the Indians cede their
Arkansas lands to the United States in exchange for lands located in the
Indian Territory. This treaty was made with the Western Cherokees to
provide them, and such of the Eastern Cherokeces who may wish to join thems
a permanent home. That in concluding this treaty tre Government was deal-
ing with the Western Cherckecs only, sce Supplementary treaty of February

14, 1833 (7 State 414) and United Statcs v. Western Cherokees, 148 U.S. 426,

470,
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Following the two trcaties referred to above, the "chiefs,

Head Mcn and People of the Cherokce tribe of Indians® concluded a treaty
by which they ceded all their lands east of the Mississippi river, and
most of the Eastern Cherokecs moved west and were united with the Western
Cherokecso, This treaty was signed December 29, 1835, and was agreed to
on December 31, 1835, by a delegation of Western Cherokoes., (7 Stat. 4783
7 State 487).

Then there is the trcaty of August 6, 1846 (9 Stat. 871) whore-
by it was intended to settle the disputes existing betwecen the two sections
of the Cherokecs, and it provided a formula for determining the valuc of
the intercst of the Western Cherokees in the lands cast and west of the
Missigsippi and in the funds of the Nation, which interest of the Westera
Cherokees was expressly recognized by the fourth Article of the treatye.
That article also defined the Western Cherokees as Mall those Cherokecs
west of the Mississippi, who cmigrated prior to the treaty of 1835," and
Articles 4 and 5 roquired that the amount ascertained to bc duc Western
Cherokcecs be distributed per capita to Meach individual of said party
of 1014 Scttlers?! or Westorn Cherokecs.™ Incidentally, the Congress
appropriated money to pay the Western Cherokeoes the valuc of sald intcrest
found to be due them,

The above is sufficient to show that throughout the long and
troubled history of the Cherokece Indians the Government and the Indians
themselves recognized the Western Cherokecs as a well defined division

of tho Cherokee tribe, namely, Mthosc Chcrokeces west of the Mississippi
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who cmigrated prior to the treaty of 1835,® Whether they can be other-
wisc identificd does not appcar important at this time becausc the
definition will scrve to distinguish the Western Cherokecs from the other
members of the Cherokece tribe,

The reclated question for deotermination is the character of the
claim here presonteds We decided in the Loyal Creck cascy Docket Nos 1y on
May 6, 19493

"If such a group can be identified

and it has a common claim it is, in our

opinion, an 'idontifiable group of Amcrican

Indians! within the intent of the Act and it

nced not be a political group in charactor.®
and that identifiability was not in itsclf sufficient to permit the pro-
socution of a group claim unless such a claim is onc common to thc group
and not simply a common suit for individual claimg, Fortunatcly, all
questions as to the character of the claim and the cepacity in which
the claimants come before this Commission have been sct at rest by the
Court of Claims and thc Supromc Court in the 0ld Scttler casc, 27 Ce Clse 1s
148 UeSe 427, That casc was filed in the Court of Claims undor a juris—
dictional Act rcadings in so far as pertinent, as follows:

WThat the claim of that part of the

Cherokec Indians known as the 01d Scttlers

or Western Cherokees is referrcd to court

of claimg * * to dctormine what sum or sums

of money, if any, arc justly due from the

United Statcs to said Indians, arising from

or growing out of treaty stipulations and

acts of Congress rclating thercto, * * *,¥

It will be geon that the "Chorokec Indians kmown as the

01d Scttlers or Western Cherokeccs® were authorized to sucy however, the
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sult was brought by threc pcrsons "for themsclves and as Commissioncrs of
the Western Cherckeces® and they alleged that the claimants arc the remaining
part of thosc Cherokec Indians who formed and composed the Western Cherokee
Nations Both courts decided that the Western Cherokees, as such, had no
legal capacity to suc but that the members of the Cherokco Nation known as
the Western Cherokces had a common claim which could be prosecuted by their
representatives, and judgment was accordingly rcndercd and the amount of
the award was ordercd paid out to Yecach individual of the claimants entitle
cd to participatc in sald per capita fund.® 27 C. Cls. 1, 61§ approved by
the Supreme Courty 148 U.S., 427, 4801,

The effect of the decisions by the Court of Claims and the Supreme
Court in the 01d Scttlers cascy 27 Ce Clse 1, 148 U.S, 427, above referred
tos was to permit a suit in a representative capacity by an identifiable
group of Indiang, part of a tribe, having a common claim, for the benefit
of the members of the grcup, or their descendants, cven though (as the Supreme
Court said at page 479 of its opinion) WThe '01d Settlers?, or Western
Cherokcesy arc not a body politic, nor hawve they a corporate existence, nor
any capacity to act colleectivelye® In that case it was ncccssary to apply
the equity rule permitting class sults.

It would seem that if the equity rulc applics to suits to enforce
a claim such ag that adjudicated in the 0ld Scttlers case, supra, there can
bec no question about the right of the named individual plaintiffs to pro-
secute their claim in vicw of Section 10 of the Indian Claims Commission Act

(25 UeSeCela 701), which expressly provides for rcpresentative suits upon
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bchalf of an identifiable group of Amcrican Indians, unless limited by the
provision respecting tribal organizations herecafter to bc considercd.

Counsel for defendant further contend, as thoy did in the Loyal Creck
casey Docket Noes 1, that an identifiable group rmust be of a political
charactere We deeided in that case that an identifiable group need not be
political in character and we belicve our decision in that case applics to
the question here advanced.

Qur conclusion is, thereforc, that the Western Cherokees is an
identifiable group of American Indians under Scction 2 of the Indian Clalms
Commission Act,

The defendant also contends that the instant claim cannot be prosecuted
by the Western Cherokees becausce they are members of the Cherokee Nation or
tribc which has & tridal organization recognized by the Scerotary of the
Interior as having authority to represent all its members, which includes
the Western Cherokees, and therefore has, under the statutc, the exclusive
privilege of reprcsenting the Western Cherokees. For the purposc of this
discussion we will assumc that thc Cherolzec Nation has a tribal organization
which is reccognized by the Secrctary as having authority to reprcsent that
tridbc in its dealings with the United States in all tribal mattcrs. The
defendant docs not claim that the Western Cherokecs arc organized, in fact
it scems to be concedod by both partics that thoy arc note

Having decided that the Western Cherokecs arc_an "identifiable group

of American Indians™ the question ariscs as to how the claim must be prescnted,



that iss (1) in tho name of the Western Cherokecs, (2) by members or descond-
ants of members of that group, or (3) by the Cherokec Nation of Indians.

We have alrcady determined that the Western Cherokees havo no
capacity to act collectively in that names so further space will not be do=
voted to that question.

Section 10 of the Act rcads as follows?

BAny claim within the provisions of this

Act may be presented to the Commission by any

nenber of an Indian tribc, band; or other

identifiable group of Indians as the reprcsentas

tive of all itg memborss but wherever any tribal

organization cxists, rccognized by the Sccretary

of the Interior as having authority to roprcsont

such tribe, band, or group, such organization

shall be accorded the exclusive privilcge of

rcpresenting such Indians, unless fraud, collusion,

or laches on the part of such organization be

shown to thce satisfaction of the Commission.®
The obvious purposc of this section was to provide a proccdurc for sub-
mitting the claims of the Indian groupss, namely, tribes, band, or other
identifiable groupss whos by Section 2 of the Aet, arc authorized to pro-
sent claims against the United States and have then adjudicated by the
Commissions Two mcthods arc provided. By the first, a member of the
claimant group may present the claim as the representative of all the
nembers of the groupe It would scem that a member of a claimant group may
also present a claim when an organized group (which will be discussed later)
fails to do so because of fraud, collusion or lachcs.

The sccond method provided by said Scction 10 applics to cases where

a tridal organization cxists, and in such cascs it is provided that if such



tribal organization is recognizcd by the Scerctary of the Intcrior as have
ing authority to represont the claimant Wsuch organization shall be accord~
cd the oxclusive authority to ropresent™ the claimante It is tho applica~
tion of this part of the scction that presents the difficult problem and
which the defendant insiste requires the clainm to be presented by the
Cherokee Nation instead of representatives of the Westorn Chorokocs,

It will bc noticed that the statute refers to ®tribal organization®
as being accorded the'exclusivo privilege of reprcsenting the claimant,
be it a tribe, bond, or identifiablec groups Identifiable groups are rarc-—
ly, if ever, organized like a tribe or band, which arc generally of a
political character, in fact no organization of an identifiable group has
becen brought to our attention, exccpt organizations formed for the purposc
of presenting clains, but we arc not awarc of any casc where such an
organization has becn recognized by the Secretary of the Interior, and
it can hardly be said that an organization created for the purposc of
presenting a clain is a ®ribal organization®™ as that torm is genorally
understoode Sos it would appcar that what Congress had in nind was to
give Mtribval organizations®™ the exclusive right to present tridbal clainms
of the tribe or band it is organizod to represent. Considercd in this
gsensc there would be a sound and logical rcason for according the tribal
organization the exclusive privilcge of pressing its claim rather than
pernitting a membor of the claimant group to do sos for it would be the
orderly and rcpresentative way to handle claims of an organized tribe,
band or identifiable group, and, as we have stated above, it is to such

clains the provisions we arc considering applys But the fact that a
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tribal organization shall have the exelusive privilege (in the 2bscnce of
fraud, collusion and lachcs) to present tribal claims docs not lcad to the
conclusion that the provision was intended to give the tridbal organization
the oxclusivo right to present a claim of an unorganized identifiable group
composcd of a sognont of the members of an organized tribes Identifiable
groups (as wo indicated in the Loyal Crock Casc, Docket Moe 1) arc not
organized as arc tribes or bands, but may have collcctive rights which are
enforcoablo, if they can be established, by a representative suit under the
cxpross provisions of the first part of Scction 103 we find nothing in the
subsequent provisions of the scction that changes tho right to submit
clains through the mediun of members of the unorganized groups The statute
authorizes subnission of claims by such groups (Scce 2) by a nember thereof
(Scce 10) and through attorncys rotained to represent its intorcsts (Scce 15)3
language rmch morce definite than that used would be necessary to convince
us that the Congress intended that only a tridal organization may represent
an identifiable group within a tribec and thus control the handling of a
clain which ncither it nor its full membership have an interost ine

Another objection to the claim being prescented by represcontatives
of the Westcrn Cherokeos was made by the Government on the ground, as we
understand the arguncnt, that the Westcrn Cherokces lost their autonomy by
uniting with all the other clements of the Cherokee Nation in the treaty of
1844, and; as a conscquonces lost their right to prosent their clain except

through or by the Cherokoec Nation, Our dotoermination that the Western Cherokecs
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are an identifiable group and entitled to submit a claim through a
member or descendant of a member. acling in a representative capacity,

would seem sufficient answer to the chjecticn.

For the reacons set forth a2bovre, the defendantls motion will be

overruled.

Chief Commiggioner Witt and Commissioner Holt concur in the

above opinion.

September 13, 1949



