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This  claim  is  presented by  tiphe  Wegter]:I  (Old  Settler)  Cherokee

Indiansi  on  the  relation of  Dorothea  Owen#  and five  other  ]ramed  individual

Indians  against  the  United States  to  recover the  value  of  lands  alleged

to  have  been  taken from  the  Westera:I  Cherokee  by  the  defendant  without

adequate  c®xpensation®

Baken ilterallyi  the  title  would  indicate  that  the Western

Oherokee  lndiang  are  considered a legal  entity ha;ving capacity  to pro-

secriite  the  claim*  howeverS  the  following  allegations  of  the  petition  show

that  the  sniit  has  been  brought  by descendants  of  members  of  a grow:p*  ]mowm

as  the  Western Cherokee  Indians|  for  the  benefit  of  all  members  of  that

group  or  their descendantst

xphat  Dorothea Oven and the  individuals  therein associated with

her*  are  severally descended from a member of  that  group  of  Indians  ldeatifi-

ed as  the  Westemi  or  Old  SettlerS  Cherokees,  hereinafter  called  the  Western

Oherokees.    ghat  such group  has  been  so  identified and  recognized by the

defendant  for more  than one  hundred ttrteuty-five  years past.    That  this prth

ceeding  i9  instituted  on behalf  of  ouch group  bf  Indians,  and for  themselves

as  indivlduals*  and for  the use  and benefit  of ail  others who  are  similarly

situated and have  like  lnterests®    ghat  the  name  of  each relator appears

upon  the  final  rolls  of  Cherokees  by blood®  as  approvedt  promilgated and

putlisbed bir  the  Secretary of  the  lnterior®#
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We  shallg   therefo#egr  for  the  prxposes  of  this  de`¢erm±flat.iona

treat  the  named  i.firlivid.`ua,l§  ag.  giif.g:,g  fo`r  the  qoenefit  ®f  al.1  memfoers|   oP

the5, I  des¢endant§,   cf  a  g+tPro..i.p  a.f  .¥#.fl+ia,#„#  kiio`m  ag  t.he  Wegterm  Gher3teees.

as  a;ut;bo#3,zed  bar  Set?.b.ion  10  af  i;he   End.£`an  Cia.ims  G¢mi!i§sf on  Af,t.     {2j  U€S.C.AQ

70ij®    See  £Syal  Creek  v®  United  States,   Do¢'ket  "o®  I.

Eke  defendant  has  aha,llengQd  the  :i=i.i,.l^.f;  of  the  plaintiff  to

present  this  claim  and  the  ju.¥isdic?,t,±.on  of  tihe  €*ITrmi*qsiofl  to  enterta3.n  it

ty  a  timely motion  to  frismi.§s  the  pet,S<tion  ofi  i;he  g.I-ound  that  the  Weste.Tn

Gherokee  Indians  is  not  art  .ide,rLtifia-ale  group  of American  Indians  under  the

Indian  Claims  GormissiQn ASt®    Ehi§  requ5.res  us  to  determine  whether  the

group  is  of  the  cha.¥`actep permitted to proseente  a  claim against  the  United

States  before  this  Cormlssion®

If  the Western  Gherolaees  ls  not  an ident,ifiable  group  &s

contexplated  bay.  the  Act®  the  cia,im  is  not  maln`!:ainafole  and we  are  not  per-

mitted  to  edjudlcate  iti  and  it  makes  no  dif±-erczice  whether  it  is  preseuted

by  the  named  indr..,vid:ua,1s  as  representatittes  of  the  ltvestern  Chcrokees  or by

t,he  Gherokee  lL@ation  on  be.hat  of  +,he  'Weste]m  GherolREc3egar    So  the  first

questS.on  to  be  determ3,ned  is  whether  the  Western  Che3..ckees  a.re  an

#idefltif:1ablc  group  of  AmcTican  IfiiT=:ansi`S®     If  they  are  ++hen  and  'bhen  only  is

3.'b  rrecessary  tQ  det`ermine  whether  the  suit  may  be  brought  ty  the  ifldividral

I.fidiiang  in a  representaLtive  capacity  or by  the  Cherokee  Hation®

We  gather from  the  facts  alleged  in  the  petiti®n*  from  the

tlocii;imefits  referred  to  therein art  facts  we  may  judicially notioeS  thati
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the  Cherokee  Indians  long prior  to  181?  inhabited part    of what  was

®r  1B  now  the  States  of  !ermogse¢,  Alabama|  Goongia  and avorth  Ca#ollna.

Early ln  the  rin®teenth century  the  Chorokees  livizig  in  the  Southon:i

part  of  their domain desired to  cbhtirmo  the  ]mintcr life  west  of  the

Mississippi  rivcr*  ganQ  haring become  §carco  whore  they lived|  a#d  the

Preaidcnt.  .in order to  satisfy the  wishes  of  those  Cherokees  desiring

to move  westi  authorized a parfey of  those  Indians  to  explore  the  country

between  the  A]deansaB  and Thhaito  rdvcrsi   ln what  ls  now  the  §t@tc  of ArkanRE.

for  the pr,xposo  of  locating a new home.*    As  a re"1t  of  the  explorations

the  Indians  ohose  the  torTitor5r  ln Atlcansas  and  on July 8®  1817  {7  Stet.  156)

a treaty Thras  €oneluded betneen  the  uulted States  fland the  ehlef§*  headren

and warriors*  Of  the  Ghorokee  RTat±ont  east  of  the  Mississippi  river.  and

the  chiefs|  headmen and  waLrriors  of  the  Ohcrokoes  ofl the  A]dsansas  river#

by whheh  thgre  was  ceded  to  the  United  States  ty  the  #Cbiefs,  keadmefl. and.

warriors  of  the  whole  Chorokee  Hation#  a part  of  the  ¢horckoc  domain Cast

of  the  Mis8issippl  river in eachango  for an equa,1  area of land lying  in

Arkan.sag.   +4at®  j  of  that  treaty  r¢adsf

noho  Uulted States  bind  themselvcsi
in exchange  for  the  lands  ceded in the
first  and second articles  hereof*  ±g±±±E±
to  that  pa#±  of  the  Che#oltee_ REatlon  on
th-a--A*fa-fisis  as  -micri -1-ed-ft  *--*  *lI-i--a~8-~wias
c~c-do-a--b-gr-i-h-6 ~Iin-ials£---TFtaiics  supplied)

Ihis  whole  treaty*  which was  made  by  the  Oherok®e  lhation*   Shows  a

division  in that  nation between  those  rcmainilig  east  {who  became  knoun

ag  tfro  Eastern  Chorokees)  and  those  who  emigrated  west  (who  becane  kmoma
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as  the  Western or  Old Settler  Gherckees)  of  the  Mississippi  river and  is

a plain recognition Of  the  Western group  ty  the  United States  as  beiz±g  a

distinct  part  of  the  Ghcrokee  RTatian®    this  recognition becomes  more  prdr

nounced by  the  acts  of  the  UnitcEd  States  following  the  181?  treaty®

A  treaty was  concluded ty  the  Gherokee  Hation and  the

tinlted  States  on Fcbmary  27*  1819  {?  Stat¢  19j)  by which further  terriH

tor5r east  of  the  Mississippi  river was  ceded  to  the  Urdtod  States  and  carl

tain agrecmcats  were  made®    Phis  treatgr  seems  to  have  been made  by  the

Eastern Cherckees  alone  for  it  seems  to  affect  the  Ea,stern  Cherokees nainH

ly®    However|  in Art®  6 provision  is  made  for dividing  the  anrm.ity  of  the

Hation  #twoulthirds  to  the  Cherokecs  east  of  the  Mis§issippii  and  one-third

tQ  the  Chfrokees west  of  that  river®#

Goning  to  the  treaty  of  May  6$  18a8  {?  Stat*  311}  we  find  the

nchiefs  and  Head Mefl of  the  Cherokec  Nation  of  Indians+  vest  of  the

ltississlppl*  they being duly  authorized  and  expowered bry'  their Hation#*

malalng a treaty with the  United States by which the  Indians  cede  their

Arkansas  lands  to  the  United  States  in exchange  for  lands +ocated  in the

Indian  lcrrltoryo    This  treaty was  made  with  the  We.Stem  Cherokces  to

provide  them|  and  such  of  the  Eastern  Chero]aees  who  may  wish  to  join  thom*

a permanoat  home®    ghat  ln concluding  this  treatgr  tit.e  froverrment  was  dQal-

±ng with the  Western  Ohefrokees  only*  see  S`xpplementary  treaty  of  Feb"ary

14.  1833  {7  Stat*  fyl4}  and United  States  v.  Western  Gherokees|  lug  USS.  426t

ky70,
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Follgrdng  the.two  treatieS  referred  to  &bovet  the  "chiefs|

Head Men and People  of  the  Gherokee  tribe  of  Indians#  concluded a  treaty

by which  thegr ceded all  their  lands  east  of  the  Mississippi  river.  aard

most  of  the  Easte]m  Cherokecs  moved west  and wore  united Thrith  the  Western

CherokecsS    This  treaty  was  signed  Docembor  29$  1835|  and  was  agreed  to

on December  31i  183j®  ty  a  delegation  of  WQstom  Cherokoes,     {7  Stet.  dy78i

7  Stet.  487).

Then  there  is  the  treaty  of  thgust  6|  18fy6  {9  Stab.  871)  wheroH

ty' it  "as  intended  to  settle  The  disputes  existing between the  two  sections

of  the  Qherokees®  and it provldod a formla for  determining  the  value  of

the  interest  of  the  Western Cher.okoes  in the  lands  east  and west  of  the

Missiggippi  and  in the  funds  of  the  Nationi  which  interest  of  the  Western

Oherckees  was  expressly  recognized ty  the  f ourth Article  of  the  treaty.

ghat  article  also  defined  the  Western Cherckees  as  Hall  those  Cherokees

vest  of  the  Mis§1sslppit  who  emigrated prior  to  the  treaty of 183j*tt gmd

Articles  ky  and  5  roqu.ired  that  the  amount  ascertained to  bc  a:"e  Western

Cherokees  be  distrithited pop  capita  to  t'©ach individnal  of  said party

of  told  Settlers`}  or  Westorm  Cherckees®`ft    Incidentallyt  the  Congress

appropriatod moasy  to pay  the  Western CherokSes  the  value  of  sald  iatoregt

found  to  bc  due  then.

The  above  is  Sufficient  to  show that  throughout  the  long  armd

troubled  history  Of  the  Gherokee  Indians  the  Goverrment  and the  lirdians

thenso.lves  recognized  the  Western Ohorckecs  as  a throll  dcfinea division

of  the  Ghcrckee  tribet  namelgr*   #thosQ  0hcrokees  west  of  the  Mississippi
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who  emigrated prior  to  the  treaty  of  183j®`   Whothcr  they  can be  other-

wise  idcntiflcd does  not  euppQar  lxportaat  at  this  time  because  the

dcfirition will  sorve  to  distingtiish the  Wcsterm Cherokees  from  the  other

mcmbcrs  of  the  Oherokee  tribc®

Phe  rolatod  question for determination is  the  chaLra,ctcr  of  the

olaim  here  presented.    We  decided  in  the  Iioyal  Crock  casci  Docket  lITo.  1*  on

May  6*   1949s

"If  such a group  can be  identified
and  it  has  a common  claim  it  is*  in our
opinion*  an  Sidc>ntifi&ble  .groxp  of  American
Indian§l  tirithln the  iateat  of  the hot  and, it
need not bc  a political group  in character.#

and that  identifiability was  not  in itself  sufficient  to permit  the pfo-
i

scoution of  a group  claim uless  such a, claim  is  oas  common to  the  group

and not  sixply a common  suit  for  individnal  claims.    Forfunatoly*  all

questions  as  to  the  character of  the  claim and the  ca;pacity in which

the  claimaflts  come  before  this  Commission have  been  set  at  rest  by  the

Court  of  Claims  and the  Supnemc  Court  in the  Old Settler  casc*  27  a.  Cls.  1i

ldy8  U®S.  427®    That  case  was  filed ±n the  Court  of  Claims under a  juris-

dlctional deb  rcedingi  in so  far as pertinent.  as  follow83                           .

ttThat  the  claim of  that part  of the
Cherokco  Indians known as  the  Old  Settlers•                 or lifestern Cherokees  is  refcrrcd  to  court
of  claims  *  *  to  determine  what  sun  or  sums
of  moneyS  if  any®  arc  justly  rfue  from  the
United States  to  said  Indians*  arising from
or growing out  of  treaty stipulations  arid
acts  of  Congress  rclatlng  tberotoS   *  *  *€tr

It  will  be  seen that  the  #Chorokeo  Ind,iaas lmown as  the

Old  Settlers  or Western  Cherokoos# wcro  authorized  tQ  sucS  howevcrS  the
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suit  was  branght  by  three  persons  ''for  thcm§clves  and  as  Gommissioncrs  of

the  Western Cherokces#  and  they  alleged  that  the  ¢1aimant§  arc  the  remaining

pa#t  of  those  Oherokee  Indiafls  who  formed  and  coxposod  the  Wcsterm  GhorokQe

aration*    Both  courts  decided  that  the  Western  Gherokees*  ars  suchS  had no

legal  eapacity  to  sue  tilt  that  the  members  of  the  Gherokoe  RTation known as

the  Wcstcrn Gherokees  had a  comon claim which  could be  prosecuted by  their

represcfltatives*  and  judgment  was  ascordiingly  rendered  and  the  amount  of

the  award was  orde.rod paid  out  to  #each individnal  of  the  claimants  ontitl~

od  to  papticipatc  in  Bald per  aapita fumd®#    27  C®  Clst  1*  61g  approved ty

the  Sixpreme  Court*   lug  U*.St.  427S  dy80-1®

rhc  effect  af  the  decisions  by  the  Court  of  Claims  and  the  Supreme

Court  in  the  Old  Scttlcr§  case*  27  a.  01s.  1l  lug U.S*  tr27S  above  refcrrea

to*  lmas  to permit  a enrit  in a representative  ca;pacify by an  identifiable

group  Of  lrdians®  part  of  a  tribe*  havifig a  cormon claimt  for  the  bcasfit

of  the  members  of  the  group*  or  their  desceidsnts*  even  thaingh  {as  the  Supreme

Gourt  said  at  pcng: a  4?9  of  its  opiniofi)   xphc  told  Settlers*S  or  Western

Gherokees.  are  not  a body politici  nor iha,ve  they  a  eoxporate  exi§tenco*  nor

any  ca;pasity  to  act  ¢ollcctively.tt    In  that  case  it  was  ncccssary to  a;pply

the  equity  aniie permitting class  suits.

It  would seem  that  if  the  equity  rule  applies  to  sult§  to  enforce

a t31alm  sueh as  that  adjudicated in  the  Old Settler;  caset  supraf  there  Can

bc  no  question about  the  right  of  the  nancd irdivicl.ual plaintiffs  to pro-

seout©  their  claim  in view  of  Section  10  of  the  Indian  Claims  Commission Act

{25  U.Sec.fu  701}`.  which expro§sly provides  for rcpre§cutative  suits upon
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behalf  of  an identifiable  group  of American  Indlans|  unless  limited by  the

provlslon respecting  tribal  oEganizations  hereafter  to  bc  considored®

Counsel  for defendant  further  contend,  as  they did  in the  Leyal  Creek

casci  Docket  Ho®  1t  that an identifiable  group "st bc  of  a political

character®   life  decided in that  case  that  an  ldcntifiable  group  nocd not  be

political  1n character and wc  bellovc  our decision  in  that  case  e[pplios  to

the  qucstlon hero  advanced.

Our conclusion  is*  thcreforoi  that  the  Western Chorokoeg  is  an

ldentlfiable  group  of  American  Indians under Section  2  of  the  IndlaL.+  Clalm§

Cormlsslon Act.

Ihe  defendant  also  contend.s  that  the  instar.t  claim caanot  bc  prosecuted

by  the  Wostom  Cherokees  because  they  are  mombor.  of  the  Chero]aee  oration or

tribe  which has  9. tribal  organization recognized ty  the  Sccrctary of  the

Interior as having authority  to  represent  all  its  mcmbersi  which  inclut®s

the  Western Chcrokcesi  and,  thQreforo  ha§i  under  the  statutcr  the  excluslv¢

privilege  of  representing  the Wostcrfl Oherokoes.    For the  purpose  of  this

disou,ssion we  will  assume  that  the  Chcrokec  lTation has  a  tribal  organization

wh.ich ls  recogrizod ty  the  Secretary as having a.uthority  to  reprcseat  that

tribe  in its  dealings with the  United States  in all  tribal matters.    Iho

defendant  docs  not  claim  that  the  Western Chepokecs  arc  onganized®  in fact

it  seems  to  Jbe  conceded by both partlcs  that  they  arc  note

Halving  dccidcd  that  the  Wostcrli  Chero]secs  arc  art.  WidQntifiablc  group
®

of rfucrican Irdianstr  the  question arises  as  to  how  the  claim mist  bo  presoatedt
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that  is*   {1}  1n  the  ncun: a  of  the  Western  Chorokecs,   {2}  ty  members  or  descend-

ants  of  members  of  that  groupt  or  (3}  by  the  Cherokec  Nation.  of  Indiaiis®

We  ha;vc  alrQa.dgr  determined  that  the  lifestcrn  Chcrokee8  have  rm

capacity  to  act  collcctiveiy  in that  iramei  so  furthor  apace  will  not  be  de"

voted to  that  questions

Scctlon 10  of  the  Act  rceds  as  followsg

#An§r claim within  the  provig.ions  of  this
Act  may  bc  prcsQnt.ed  to  the  Ccmmission  by  ar]3r
nember  of  an  lnt3.i.an  t.``F?hbcfr   b€mig   ofp  oth¢P
idcntifiablo  gi`'oixp  of  :i`:fi€ii&nr*  as  the  reprcscatah
tivo  o=.  all  i.bs  mcmbQrs3  lni'b  whcI¥evcr  an3r  tribal
oltgariization  cxistsS   rf>€ogriizcd  by  the  SQcrotary
of  the  Iaterdor  as  havS.11.g  anithQri+ty  to  ropresont•                               such  tribe,  bandS  or grc"p®  such  organization
shall  be  accorded  the  oF.$1usivo prii7`11cgo  of
roprescntlng  snoh IndiansS  unless  fro.udi  collusion.
or  laQhe§  ofl  the part  of  such.  oi.ganization be
shown  to  the  satisfaction  of  the  Oommission®tt

Ihe  obirious  puxposc  of  this  Section was  to provide  a procedrre  for smh

mltting  the  claims  of  the  Indian grcxps*  asmely*  tribQst  b€andS  or other

idcntiflablc  grQups|  whos  by  Section  2  of  the  Act®  are  anthorizcd  to pro-

sent  claims  ngaln3t  the Unltcd States  and have  then adjudicated ty the

Commissl®n.    froo  methods  are  provided.    B3r  the  firstt  a member  of  the

clg.imant  group may prescat  the  claim as  the  represcntativo  of  all  the

members  of  the  group®    It  would  scoH  that  a mcmber  of  a  claimant  group  Hay

also  preseflt  a  claim when an  omganized group  {whlch will  bo  discussed later}

fails  to  do  so  becanse  of  fraud*  collu§1on  or laches.

The  second method provided. by  said  Section 10  applies  ta  cases  whcro

a tribal  organization exists,  tend in such cases  it  iS provided that  if  such
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tribal  onganization ls  recogr.izcd by  the  Socrotary of  th. c  Interior as  hat-

ing  cTuthorlty to  rcprQsont  the  clc'.imaflt  trsuch  organization  shall bQ  accord-

cd the  o=cl"slvc  c"thority  to  rapreserfetr the  claimant®    It  is  the  alpplicgiv

tlon of  this peLrfe  of  the  scot,ion that  proscnts  the  difficult problen and

which the  defendant  inslst§  requtpes  the  claim to  bc pre§eated ty  the

Cherokeo  RTation  instQaid  of  reprosentatlvos  Of  the  Westom  Chorokoes®

It  will bQ  noticed that  the  gtatrLto  refers  to  #tribal  onganization#

as being  accorded the  o=cltlsivo prfut-ilcgc  of  xpreseating  the  claimaLat®

bc  it  a trlbe®  barfu®  or identifiablc  group*    Identifiablo  groups  are  rare-

1yi  lf  everi  origanized like  a tribe  or band®  which are  gcncrally of  a

political  charactcr|  in fact  no or\ganization of an ldentifiable  group has

been brought  to  our attontioni  oxcopt  organizations  formed for the  puxposo

of presoutlng  claiF+si  but  wc  are  not  aware  of  any case  whcro  such an

organization has  been  rocogn.izcd by  the  Secretary  of  the  Interiori  and

it  can hardly be  said that  an organization created for the prxpose  of

pro-scntlng a claim is  a  Stfibal  organizat±ontr as  that  tcrm is generally

undcrstood®    Sol  it  wcnd.d  a;ppoar  that  what  Congress  had  in mind was  to

give  #tribal  organlzations"  the  exclusive  right  to present  ±ELb.a±| g±a£Eg

of  the  tribe  or band  it  is  orgaalzod  to  reprosont.    Considered in this

sense  there would bo  a  sound and logical  recrsaon for according the  tribal

o#ganlzatlon the e=clltsivo  privilcgc  of pressing  its  claim  ra,thor thafl

permitting  a mcmbor of  the  claimant  group  to  do  sot  for  it would bc  the

orderly and  reprcso.TLtativo  way  to  handle  claims  of  an orgardzcd tribet

band or  idcntiflable  groxpi  and,  as we  have  Stated above*  it  is  to  such

clains  the provisions wc  are  considering  xpply®   Eut  the fact  that  a
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tribeLl  org&rizatlon shall hcl;ve  the  exclnsivc privilege  tin the  abscace  of

frand®  colltls±on and  lacfros}  to present  tribal  claims  docs  not  lead to  the

conclusion that  the provision ims  intended to give  the  tribaLl ongarizatlon

the  c*clnslvo  right  to presoat  a claim of ar. nnorgaflizcd ldentifiable  group

coxposcd of  a  scgn®nt  of  the  members  of  ar. oltganlzed tribe.    Ideatifiablo

groups  {&s  wo  ii"dicated  in  the  Itoyal  Creek  Gase9  Docket  ]fo®  1)  arc  not

ongardzod as  are  trlbcs  or bands*  but  masr hav: a  collective  rights which are

onforeoabloi  lf  they  can bo  establishodt  by a rcprcscntativc  siiit under the

express provi§1ons  of  the  flr3t part  of  Section log  w©  find nothing in the

subscq]iQnt provisions  of  the  section that  changes  the  right  to  guhait

cha±n§  through  the  nedlun  of  ncnber§  of  the unongan.1zed group.    Phe  stathite

authorizes  suhaiSslon of  clalms  ty  such groups  {Scc.  2)  by a ncmbcr thereof

{Scc*  10}  and through attorneys  rotalli¢d  to  rsprescnt  lt8  interests  {Sec.  13}i

lar]giragc  "€h more  definite  than  that  used would bc  a.eceBs&ry to  co#whnce

u§  that  the  Congress  intemdcd that  only a tribal  organization may represent

an id€ntiflable  group witluln a tribe  and  thlt5  control  the ha3rdllng af  a

cl&in wh,lch neither  it  nor its  full  norfucrshlp hggve  an interest  ln.

haothcr objection to  the  chain being presented ty roprcsontatives

of  the  lifestcrn Chcrokees  was  mere  by  the  frovc"rment  on  the  ground..  as  ve

un.der.stand the  arguneut®  that  the  Westcrii  Chorokees  lost  their aELtonongr b5r

undting with all  the  other cloments  of the  ¢herokSe  lJation in the  treaty of

18fty6®  andg  as  a. coflscquenco®  lost  their  right  to pre§cat  thsir  claim  easept

i;hrough  or by  the  Cheroko®  Ivatlon.    Otir determination  that  the  Westc3rm  ChQrftykees
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are  an  identifiable  group and entitled to  sutmit  a  claim  through a

member  or  descendant  a,i  aL  memberf   ac.'uing  in  a  representative  c:apaGityS

would  seem  sufficient  ang`iv'er  t,a  .'che  cbje,G`jSion£

For  tbg  reag.ons  set  ±'oi-i;h  a`.bo+-!re®   the,  defendant's  motion  whll  be

overrmled.

Chief  Gormissionsr Witt  and  Commissioner  Holt  concur  in  the

above  opini®n*

September  13*   1949


