rencration,  Ab¢ rortas
nade the transition from

yublic servant in that early .

yar on poverty (he was gene
oral counsel of the Public
\Vorks Administration at 29)
to private practitioner han-
dling legal problems for the
industries ~ that profited
from the Government-in-
duced prosperity. ’

As Max Frankel of the
New York Times said, For-

tas pioneered in the pattern |
of "_h;gkg;agg between the -
i d the might for

noble and rofitable.
c_g_us.cs" Tic was, ior many

years, “both a skilled advo-
cate for his private clients

and a cherished counscior to .

. Lyndon Johnson, who shared
his view of the compatibility
of liberal politics and pri-
vate profits.

In their world, there was

no sharp line between pri-

vate and public interests. As

a lawyer and as a Justice,

. Tortas was also a White ¢
Housc insider. And the pres-’

idential  assistants with

whom he worked knew they

SRS L

_could' join the Fortas firm,
or others like it, at hand-
some salaries when their
White IIouse duties were fin-
jshed.

TO THOSE who sald the
system. was suspect, the
reply was always {hat ‘it
served the cause of liberal-

{sm, of freedom ard of so-
cial justice. Just as the prof-
its of Fortas’ private law
practice allowed him to
serve as indigents’ counsel in
landmark civil rizhts and
civil liberties -cases, so the
profits of the war-inflated,

Government-s u bsidized

economy pcrmittcd Demo-
cratic Presidents from Tru-
man through Johnson to pay
for the education and wel-
fare programs they passed.
The operating principle of
the liberal program from
. the New Deal through the
Great Society was the pur-
chase of public programs
through the guarantee of in-

secemed a per
—but the blurrin
and private i
root was essen
. That Fortas’ p
volvement W
nessman ind

fect marrlage

ntercsts at its
tially corrupt.

articular in-,

icted and later

egarded as accidens
tal. But the intimate inter-*
. H o

symbolized by
with Wolfson is

al of the politi-
from which we

lic interests
his dealings
all too typic
cal tradition

The New Left campus rad-
institutions of 1ib-
'aralism have long contended
ments in the soc
civil rights ar
window-dressi
tal byproduc

g or accidens
ts of what i3 ese
qgrnorgte-govern-
mental mechanism
Thg profils an
‘to the privileged.

By confirming
view of the system,
this moment,

the radlcals‘

tragedy into some

o
&

ton. It is fast becoming nothing
Tess than that-—an “industry.” with
office space s scarce that houses
are being remodeled and suites of
offices rented even before the
plaster is dry.

One of the recent recruits to the

‘law industry is Abe Fortas, who

was Undersecretary of the Jaterior
for near)y four years. A few days
after he left the Department of the
Interior to join partnership with
trust-buster Thurman Arnold,
Fortas accepted 2 $12,000 retainer
to represent the Government of
Puerto Rico in this country.

A press release issued by the
Ofice of Puerto Rico—a recent
creation of the Territory's Gov.
Rexford G. 'Ngwell-—dechred that
Fortas would represent his Im-
portant new client “in all future
proceedings before the United
States Supreme Court, the United
States Circuit Court in Boston and
agencies of the Federal Govern-
ment.” This announcement touched
off a dispute which may affect the
entire law industry in Washing-

ton.

1t so happens that Puerto Rican
legal matters in this country have
been ably handled by the Depart-
ment of the Interior and the De-
partment of Justice at no cost to
|the government of Puerto Rico.
|In the past three years, 18 cases
have been briefed and argued by
Justice and Interior. Of the cases
in which decisions have been
rendered, only one was lost.

Therefore, Solicitor Warner W.
Gardner of the Interior Depart-
ment was considerably surp
by the announcement of Fortas'

: retainer. Gardner promptly called
on Tugwell to explain just what the

relationship was.
In the course of his letter to Tug-
well, he quoted at length from a

{letter that Fortas had written less
\thnn a year before on this very

; subject. Becsuse it has 80
!much bearing on the whole ques-
tion of the propriety of those who
'leave the Government to take cases
!in which they have had a previsus
‘lnlemt. the Fortas letter is worth

.guounl.

EE———
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«] Delleve,” said Fortas when, 5
Undersecretary in charge of tesTi-
torial affairs, he wrote to Tugwell

‘l.opmutudnntheumc

of arrangement, “that continuing
representation of a Government or
a governmental agency by private
attorneys is unsound and unwiss. 1
know that, from time to time, gov-
ernmental agencies must
should retain private counsel on
specific matters in order to assist
Government counsel. But except for
such specialized assistance, govern-
ments and pvemmemd agencies
ghould, in my opinion, be repre-
sented by lawyers who are publie
officials. In my opinion, it is neither
seemly nor appropriate for govern-
mental agencies to be represen
by counsel who are not regularly

; \constituted public officials.”

Fortas went on to say that such
a relationship “is apt to lead to
embarrassment, regardless of the
unimpeachable character of the
private attorneys who might be
concerned.” “In the event,” he sald,
“that the private lawyers obtained
law business from private sourrces
which involved dealing with the
Government, it is obvious that the
situation would be embarrassing
for both the lawyers and the
 Government.”

\ That was good counsel. The in- i

v aving of private and pabic
'business Is dublous. “o matter how
"good the intentions, th ublic
customarily getg th

W€ bargain.
‘ en New Dealers such as

Fortas leave the Government, they
do not mean to surrender their
convictions or their objectives.
They are convinced that they can
help the cause of liberalism and at
the same time make more money
than the Government can Ppay
them.

The prototype. of course, is
Thomas G. Corcoran, who was so
close to the New Deal and Presi-
dent Roosevelt. Leaving the Gov-
ernment, he went into a private law
office and his fabulous fees are part
of the Washington Jegend. His old
trjsfids In the Government gave
Jhivaluable aid.
| The “’uhln‘%on law lndus% is
llalung on Opp ve size. le
\former New Dealers flourish, the
'irellly big money goes to the old
established firms, some of which
‘have opened branch offices here. A
dozen proposals before Congress
would Increase the legal barriers

|that the Government must face in

e B TR0 2
the bill.
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The Washington Werry-Go-Round

Capital Law Firms Skin U.S.

By Jack Anderson

Sen. Fred Harris’ beautiful

‘omanche wife LaDonna,
as gone on the warpath in be-
alf of flimflammed Indians.
she is raising a legal defense
und to help them fight their
)attles in court.

A confidential  working
yaper on the subject tells in
ingry detail of Indian-skin-
1ing by Washington law firms,
ocal officials and white trad-
srs. Presiding benignly over
he corruption, the document

iian Affairs.

‘ailed to take by military force
nas been picked over by skill-
ful manipulation of the law,
corrupt courts and sometimes |
deliberate deception of Indian |
tribes ... by avaricious whites,” |

«

IN HIS LETTER of resig-
nation from the Supreme
Court, Assoclate Justice Abe
Fortas defended his fee
from the Wolfson Family
Toundation—whose head, a
former law client, had con-
{inued to consult with the
Justice on his legal prob-
lems with the Government
—with these words:

« .. Its program—the im-
provement of communily re-
lations and the promotion of
racial and religious coopera-
tion—concerned matters to
which I had been devoting
much time and
attention . ... Because of

the nature of the work,

.there was no conflict be-
tween it and my judicial du-
ties.” :

Official’ Washington was
shocked by the Fortas case,
but it should not have been.
It has been a long time com-

l

1y
|
1y

14
i
H
|

|

!When Indians suggested the
| fund had been misused to edu-
the document
the Bureau impro-
perly “waived the right to a
complete accounting of these

|

Dreced S Bvodo

Donna

legal aid

to $280,000 the third year.
Tough-minded

rights.
abuses in 25 states.

} In Oklahoma, for example,
{the Bureau of Indian Affairs
| contracted with the state to
\lleges, is the Bureau of In-| [spend $580,000 '
5 | funds
“What the government!

to educate Indians

cate whites,
_charges,

funds.”

but, tragically, it was in
many ways the logical cul-
mination of New Deal liber-

" alism. .

Two years ago, John Ken-
neth Galbraith wrote in his
book "“The New Industrial
State” that “only the inno-
cent reformer and the ob-
tuse conservative” can be

- unaware of the ways in

~ which

“the Interests or
needs of the industrial sys-
tem are advanced with sub-
tlety and power. Since they
are made to seem coordinate
_with the purposes of society,
Government action serving
the needs of the industrial
system has a strong aspect
of social purpose.
CAnd.... the line between
the industrial system and
the state becomes increas-
ingly artificial and’ indis-
tinct.”
All the Fortas case really
shows s

dictum applics to the Su-
premesC as well as the
otRer branches of the Gove

declares the working paper. '”, Indian Justice
The blistering document, |

prepared by Americans for In-|

dian Opportunity wheh La-|

Harris heads, proposes |

that would cost!

'$175.430 the first year and rise |

| lawyers!
| lwould be hired and solicited |
as volunteers to protect Indian
The document cites

in federal|

that Galbraith’s’

THE WASHINGTON POST  Saturday, Nov.14,1970 (311
o o B0 =

Indians

ans. As for Indian lawyers, |
there are only about 10 in pri- |
| Mrs. Harris would like to|vate practice.
force states to put Indianson. “The need for legal educa-|
juries. They are excluded in |tion in the case of Indian citi-.
the main from Oklahoma ju- zens is even more pressing |
ries, although they make up 10 'than in the Negro movement,”
per cent of the state’s popula- |says the working paper. “The
tion. Indian must contend with,
The Bureau of Indian Af-|more than 2,000 regulations,
. fairs, instead of aiding Indi-|389 treaties, 5,000 statutes,|
ans, invalidated Indian wills 2,000 federal court decisions, |
so white men can buy up In-|500 Attorney General opinions
dian land and appoints white'and 33 volumes of the Indian:
men as “guardians” over In-| Affairs Manual. ":
dians. The Washington law} “The shameful, but widely !
firms, which are supposed to! recognized truth is that the
represent the tribes, show‘ -
more interest in pressing government has often acted in|
claims that will increase fees Ways which violate the con-.
than in gaining justice for In- cept of trusteeship. Often the
dians. | highest interests of the Indian
The LaDonna Harris group |tribes are sacrificed by their

praises poverty corp 1awyerg‘;trustee for the quectives of
f Engineers or the

but says there aren’t enough {the Corps of
. of them working with the Indi- Forest Service, or for other
'federal and state programs.”

|
{

- Fortas Case Demonstrated

\ Corrupt SMrainm Liberalism

ernment. The evolution has
been plain. 2,

THE NEW DEAL, which
brought Tortas and his
friend, Lyndon B. Johnson,
VWashington, was a’
wo clements, an |
d political liber-
itted to civil lib-
erties and (later) to civil
rizhts and a new econoniic
liberalism- based on the use

of govcrnmental power to

expand and redistribute the
national wealth. :
The economic progranm,
“which was dominant, Was
originally directed to the re-
lief of the Depression prob-’
lems of unemployment and
poverty. Though many of its
pump-priming efforts failed,
the New Deal reaped the
cconomic benefits of World -
war II and liberalism
emerged In the postwar pe-
riod as a sponsor of a vari-
ety of public programs-—mil-
jtary and civilian, foreign
and domestic—that kept the
industrial system prosper-
ous. .
Like many others gf his

to
.
merger of t
old-fashione
. alism coram

(OVER)



JAMES E. CURRY o | /4
ATTORNEY AT LAW 7 _ (&

3709 FOURTEENTH STREET, N. W. ~ ii
WASHINGTON, D. C. 20010

December 10, 1970

Honorable Carl Albert
U. S. House of Representatives
Washington, D, C. 20515

Sir:

Enclosed is the “typo” version of my brief in Cohen v, Curry (and a
copy of my petition for certiorari in the related case of Sher v, Curry)
about which I have previously been in touch with you, The evidence described
therein confirms the existence and some of the sinister activities of the
“Washington Law Industry” that Marquis Childs identified back in 1946 and
David Broder described in 1969, It demonstrates the stranglehold that these
lawyers have on such agencies as the Indian Bureau,

The Interior Department refuses to authorize federal intervention in
the Cohen case, It answers Congressional inquiries with a form letter
saying that the issues are “purely a private matter between individual
attorneys” and are “of no concern to the tribes or this Department.”” The
case is complex, purposely made so by my opponents, But a reading of the
enclosed will show that the Department's position is pure sophistry, a
transparent evasion of Uncle Sam's sacred duty as trustee of Indian rights,

[ have already been badly beaten in the District Court and (in the Sher
case) in the Court of Appeals, I have never had a trial on the merits, the
lower court openly averring that such a trial would “reflect on the bar in
the eyes of the general public,” I have little hope of obtaining reversal of
these decisions. But I must continue the struggle so long as any court remains
open to me, Win or lose, I also hope, after the case is finally decided, to
present the public issues involved in such other forum or forums as may be
available,

If you have any comments or suggestions at this time, I would like to
hear from you,

Yours very truly,

r4m > /“ "

/\“\,4;’*’ P 9 ,'/%/ él/,/ /A /
5 /’, [ & (4 bl A :,///
James E, Curry .

Encl.: 2 briefs and 3 articles,
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January 7, 1971

James E. Curry, Esq.

Attorney at Law

3709 Fourteenth Street, Northwest
Washington, D. C. 20010

Dear Mr. Curry:

Thank you for sending me a copy of your brief in
Cohen v. Curry. I have not yet had an opportunity
to read it, but do appreciate having this informa-

tion.

Sincerely,

CARL ALBERT, M. C.

CA/Rckh



BRIEF FOR DEFENDANT-APPELLANT

UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

RECEIVED e
NOV 12 1970
CLERK OF THE UNTED |
STATES COURT OF APPEALS CEIL BRYSON COHEN

Ve

JAVES E. CURRY

Appellant

APPEAL FROV THE UNITED STATES DISTRICT COURT FOR
DISTRICT OF COLUWNMBIA

JAVES E., CURRY
APPELLANT, PRO SE
ATTORNEY AT LAW

3709 1l4th, N.W.
WAshingtan, D.C.
20010 '
DOWDEY, LEVY AND COHEN
'“"0F GOUNSEL.
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S TA TEMEN T 0 F THE CAS E ° L] [ ] L) ] L ] L] L) L] L] L] L] L] L] L] L] L] L] L] L] 5

I, The court erred by enforcing a stipulation of set=
lement that was neither (a) in writing nor (b) made in

the presence of the court , as required by its own '
Ru133.oooooootocoooloocooootoo12

2a The court erred by enforcing an arrangement as to

fees allegedly earned by Congressman Jonathan Bingham

and Felix S, Cohen which violates the public policy in-
herent in (as well as the very terms of) Federal laws,
regulations and contracts intened to prevent graft.and
corrupt practices by Indian attorneys and by federal of-
ficials; also by refusing instructions and excluding
evidence tending to show said violations « « oo o o s o 23

Fe The court erred by denying me leave to implead cer-
tain additional parties, especially my successor as
attorney of record in the claims cases, I.S5. Weissbrodt,
who had promised me in writing to pay out 6f his share

of the fees any claims such as are herein sought to

be enforcedl [ ] L] [ ] L] [ ] ® ® [ ] ® [ ] ] L] [ ] L] [ ] . .. ® @ L] L] L] Sg

L, The court erred by enforcing an alleged stipulation
which was an assignment in trust although it was not

in writing and signed by the person granting it as re-
quired by the Statute of FraudS. « « s « s o o ¢ o ¢ ¢ & 02

56 The court erred by excluding legally admissible
evidence tending to prove perjury by Congressman Bing-
ham®s assignee, the plaintiff herein « « « « o o« o o o o« 67

6. The court erred by excluding competent evidence of
litigious harassment against me, including various pro-
cedural steps, court orders, etc., which tended to

prove duress i . the form of threats that I would be forced
into trial without counsel and without ddequate oppor-
ity 4o PrepaATe, o« & s s s « ¥ & & 5 & 5 & 8 wow ¢ w o 7O

7o The court erred by excluding competent evidence and
refusing jury instructions and omitting from the special
verdidt any interrogatory about my defense that the alleged
stipvlation to pay for the services of Congressman Jonathan
Bingham et, al, on Indian claims cases at the rate of

$1500 per hour was unconscionable and so unenforceable,. 81



~(ii.)

L The court erred by admitting evidence of my former
attorneys, 1.5, VWeissbrodt and Robert E., Sher, con-

cerning privileged communications between me and them and

by excluding evidence tending to show the ethical and

legal impropriety of previous disclosures of said com-
pnication® « «.« » . 8 » 5 8 « ® » 8 ¢ 35 & e .8 o e @ @ ® @ 89'

9. The court erred by admitting incompetent evidence - "
ahout alleged unaccepted offerg of séttlement prior to
the stipulation allegedly accepted by the plaintiff,  « « 97

10, The court erred (a) by falsely informing the jury,

in his instructions, that I had admitted to my attorneys

having made the alleged stipulation in my behalf and (b)

by 1nstruct1ng the Jjury that I had the burden of disproving
said attorneys® authority to do 80¢ + 4 5 s 5 « # .8 s & 104

11, The court erred by submitting interrogatories 2, 3

and 4, about the requirement for writing, about the require-
ment for court approval, and about duress to the jury in a
way that suggested or intimated the answer expected or

desired by Judge Waddy ¢« 8 ¢ v s 8w s & % s 0 ¢ v 0.9 2w =« 109

12, The court erred by submitting (and by basing his

final judement upon) a special verdiét three of whose-

findings were flagrantly contrary to the pleadings and the
eVidenCe. L L] ] ® L] ° L] . L] L e L] L] ° L] * L] o [ ] L L] ? L] 113

13. The court erred by not granting our motion for sum-

mary judgment based on the 21 year delay of Congressman
Bingham, his associates and assignee, in filing the origin-

al Complaint in this case s & 3 o © @ © 8 O & o° & 3 e 3 O 124

CONCLUS ION L] L] [ L] L] L] L] ° L] L] L L ) L] L] ? L] L] L Ll L] ? ? ? L] L L] 132
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UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

CEIL BRYSON COHEN
Ve No. 24,340

JAMES E., CURRY
Appellant

[ [N YU [ | [T |

BRIEF FOR THE APPELLANT

ISSUES PRESENTED FOR REVIEW

The issues presented for review on this appeal are whether the
lower court erred in any or all of the following respects:

1, By enforcing a stipulation for settlement that was neither
(2) in writing nor (b) made in the pfesence of the Court as required
by its own Rule 3,

24 By enfofcing an arrangement as to fees allegedly earned by
Congressman Jonathan B, Bingham and Felix S, Cohen which violated the
public policy inherent in (as well as the very terms of) federal laws,
regulations and contracts intended to prevent graft and corrupt prac-
tices by Indian attorneys and federal officials; also by refusing
instructions and excluding evidence teriding to show such violations.

1 By denying me leave to implead certain additional parties,
especially my successor as attorney of record in the claims cases, I.
S. Weissbrodt, who had promised me in writing to pay out of his share

of the Indian claims fees any such claim by other lawyers such as



is herein sought to be enforced.
L, By enforcing an alleged stipulation which was an assignment
in trust although it was not in writing and signed by the person

makiﬁg it, as required by the Statute of Frauds.,

5.- By excluding legally admissible evidence tending to prove
perjury by Congressman Bingham®s assignee, the plaintiff in this cése.
6, By excluding competent evidence of litigious harassment

tending to prove duress in the form of threats that I would be fopced
into trial without counsel and without adequate opportunity to prepare,
74 By'QXCluding competent e?idence,’fefusing instructions,
and omitting from the special verdict any interrogatory, about my
defense that the alleged stipulation to pay for the services of
Congressman Bingham et. al, on Indian claims at the rate of $1500
per hour was unconscionable and therefore unenforceabie. |
8, By admitting evidence of my former attorneys, I.S. Weissbrodt
and Robert E, Sher, concerning privileged confidential communications .
between me and them and by exé¢luding evidence tending to show the
"ethical and lega; impropriety of previous disclosures of said.com-

munications,

-

Q. By admitting indompetent evidence about alleged unaccepted
offers of settlement priof to the stipulation allegedly accepted by -
the plaintiff, '

10, By falsely informing the jury, in Judge Waddy's instructions

to them, that I had admitted to my attorneys® having made the alleged



stipulation in my behalf and by instructing the jury that I had
the burden of disproving said attorneys® authority to do .tso,
11, By submitting interrogatories to the jury in’'a way that
suggested or intimated the answer expected or desired by Judge Waddy.
12, By submitting (and by basing final judgment upon) a special
verdict three of whose findings were flagrantly contrary to the plead-
ings and the evidence.
13. By declining to rule on my motion for summary judgment

based on the 21 year delay by Congressman Bingham, his iwo associateés

and his assignesy Mrs., Ceil. Cohen, in the filing of this lawsuit,



&

"REFERENCES TO RULINGS
The final judgment (1) appealed from was entered on February

18, 1970, providing for payment to Congressman Bingham®s assignee,,

Ui

Mes, Ceil Bryson Cohen lears of $150,000 out of Indian claims fee
transferred to an "escrow" fund by order of the lower court, I also
request review of other orders including the following:

(a) /An order (2) denying my motion to implead T:8:
Weissbrodt as being liable over for payment of any such claim
as is herein sought to be enforced;

(b) An order (3) denying my motions to implead various
other parties including the various interested Tndian tribes;

(¢c) An order (4) postponing decision on my motion for
gummary Jjudgment bésed on the 21 year delay pending trial of
the merits; |

(d) Various other rulings during the #rial of the so-
called "supplementary proceedings” with-respect to evidence,

instructions, motions, etc.

B R e e e

1, Judgment, February 18, 1970 (R-140),
24 Order, December 8, 1969

T Order, filed on both December 2, 1969 and December
1969 (R-115), : '

Iy, Order, May 19, 1969 (R-32),
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STATEVENT OF THE CASE

This case arose out of disputes among four attorneys about
fees earned in 'Indian claims cases that were filed and prosecuted
by me under my contracts with the tribes. The disputants included
myself (on the one side) and (on the other) three lawyers who were
never hired by the Indians or approved by them, They were (a) a
former top Indian affairs lawyer in the Department of the Interior;
(b) an incumbent Congressman from the Bronx and (¢) another New York
lawyer (1). It was filed on the basis of a 1947 agreement (2) between
me and the two New Yorkers which also mentioned Felix Cohen as
a possible participant in non-claims work, The agreement was
ended by them a few months after it was signed and so far as I
know they never did any work on the claims,

My purpose on this appeal is to obtain either a trial below on
the merits of the controversy or a judgment in my favor in this
Honorable Court. No such trial took place in the earlier pro-

ceedings in the lower court, Judge Alexander Holtzoff, who was

1. The nominal plaintiff is Ceil Bryson Cohen Mears who
says that she was married to Henry Cohen at the time of his
death, But she sues as his executrix and as assignee of
Congressman Jonathan Bingham of the Bronx and of Felix S.
Cohen, former First Assistant Solicitor of the U.S. Depart-
ment of the Interior.

e Curry-Conen Bingham agreement, 9 1 47 (mistakenly
datea 9 1 #6) Defendant®s Exh, 23, R-153, filed 6 5 70, This
is an alleged copy, the original seemingly hacing been lost by
both parties.
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first assigned'to try the case, announced on_the record( 3) that

_#3if conduct like this is publiecized, it reflects on‘the bar in the
eyes of the general public," He said that he "could not guaran-
tee freedom from publicity in a public courtroom,” He urged my
then-lawyer, Mr, Robert E, Sher, to negotiéte a settlement, He
specifically urged that it be done. out of my presence and that
it be brought back for approval as a “"fait accompli.”

The: case was then set for immediate trial and Judge Holtzoff
urged that negotiations proceed the same day., There followed short
but stormy negotiations, As a result, plaintiff Ceil Cohen
claims that an "oral® agreement or stipulation was made between
us, She says that it was for payment of $150,000 out 6f fees
previously.érdéfeéforbe placed "ih escrow” by " the lower
court, for services rendered to the Indians by Bingham and the two
Cohens. This would be at the rate of $1500 per hour for the
100 hours of work that Bingham claims was done by him and his two
associates.

e The case involves not only directly the rights and claims of
fhe parties, It also involves indirectly, but very substantially,
the rights of American. Indians and the general public, It involves,
as I allge, a whole:series of federal laws etc, enacted to protect

the government as trustee of the Indians and the Indians them-

-

selves from "claims brokerage," unconscionable fees, and other forms

of graft, corruption and exploitation by cronies of Indian bureau = °

officials and other politicians who control Indian affairs, I also

3, Hearing Transcript of naj 21, 1969, vol, A, R=-35 6 2 69
(also Nef. Exh, 13 F, R-154 filed 6 5 ?O} Exhibit 13 B was
never docketed or included in the record as such although
Judge Waddy's order of August August 5, 1970 (R-164) so re-
quired, '
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alleged violation of the federal conflicts-of-interest laws and

anti-assignment laws and of the local statute of frauds,

As stated, the case was not tried on its merits. Instead, the

judgment was the result of a so-called "supplementary proceeding”
to enforce the alleged oral stipulation (which I‘denied having made)
without trying the original claim, The stipulation was enforced by
the final judgment of Judge Joseph C, Waddy in face of an ancient
local rule (4) which specifically forbids enforcement of any stip-
ulation in a case unless it is (a)in writing and signed by the parties
or (b) made in court and recorded by a court reporter. The plaintiff
does not even allege that the stipulation was written down or so
recorded,

The verdict and judgment below resulted at least in part from
actions of two lawyers who were supposed to be representing me but
became star witnesses for the other side, These were Messrs I.S,.

WEissbrodt and Robert E, Sher, A crisis arose when I was confronted

with immediate trial without adequate preparation before an’ bbviously
unfriendly judge. Sher threatened, if I did not settle, that he

would move to withdraw immediately, leaving me to try the case alone,
He did this although he knew that I had nd tried a case for thirty
or more years, I still refused to settle, Weissbrodt and Sher ' then

{or perhaps earlier) changed sides and collaborated with the opposing

attorneys,

b, _Rule 3, Local Rules of the United States District Court
for the District of Columbia which provides:

Stipulations. Requisités of., A stipulztion in an action
will not be considered ty the Court unless the same be in a
writing siened by the parties thereto or their attorneys;
or made before the court or a master at a hearing sten-
ogrpahically reported; or made in the taking of a depo=
sition and recorded by or at the direction of the officer
before whom the deposition is being taken,
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On the same day as the alleged "oral" stipulation, Sher obtained

$150,000 from Weissbrodt before it had even bheen deposited in the

court-created escrfow account, Although he was s+till supposed to

be my attorney, he purported to. hold this money as esScrow ag

ent,

24
or trustee, for payment over to Vrs, Cohen, When I asserted to
Judge Holtzoff that I had never agreed, e was obviously displeased N

but when push came to 'Bhove he refused to approve it, said I had

a right to repudiate it and ordered the money returned to ‘the eg-

crow fund, subject to trial of the case on the merits,

After Judge Holtzoff's death, a motion:was pursued "for judg-
mént on agreement of the parties", i.e, the same dgreement which
Judge Holtzoff had refused to approve, It was pursuant to this
motion ‘that the final judgment was entered,

WeissbrOQtIWasAmy successor as attorney of record in the Indian
claims cases, I had turned over this responsibiiity to him when
in 1954 and 1955 I was a victim of total paralysis. The éickhess
hud followed a series of persecutions initiated by Bingham and Ris
cronies in the Indian Bureau and in the Senate of the United States(S).
After I turned the work over to Weissbrodt,’he and I cam tola written
. agreement, based on the value of the work I had done up to that time
and was to do in the}future. It providéd that I should receive a

fixed part of the fees, Weissbrodt also agrerd to assume.responsibi- = =

lity to pay out of the balance for any suck nltiivance claims of .

other lawyers as the one that. is now before this Court., The

€ a0 - 5 ‘I
5. See pages S - TG

e



effect of the judgment if affiried will be to transferr this
responsibility back to my shoulders,

I wse the term "huisance advisedly, This suit could have
been decided on my motion for summary judgment(6). I alleged, and
it was not denied, that Felix Cohen mever took any part in the 1947
arrangement; that a few months after the deal was made,Henry Cohen
and JJonathan Bingham repudiated their obligationsaand accepted my
concomitant repudiation of my own, We asserted claims against each
other and there were desultory negotiations, I refused arbitration
and suggested that'they go to court but they did not do so. No
suit was ever filed for more than 20 years after our dispute, wheh
the present litigation was commenced.

The affidavit that I filed with my motion for summary judgment'
describes how I fell in with this crowd in the first place, I had
a thriving law practice of my own including numerous contracts and
opportnnities for contracts with Indian tribes., My 1947 agreement
with them was written very carefully, It specifically avoided set-
ting up any partnership between me and the two New York tamwyyer-,

It was written very much the way that municipalities write revenue
bend agreements when they seek to borrow money without *piredging
full fdith and credit, "

It set up a trust fund into which my revenues were to be de-
posited and out of which Cohen and Bingham were to be paid their
- "8hares or fees" for Indian claims work,/:;:gifically agreeing to
do one ha¥f the work and to receive one half the net fees, They

also agreed to share with me some of the expenses of my office,

6, My motion for summary judgment,witR gttached affida-
vit etc., R=22, 4 17 69
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These advances were to be repaid out &f the same’fund as soon

as net profits appeared.from any source, Indian or non-Indian,
Bacause they withdrew so soon and did no work on the claims, they
were never approved for work on the claims, They never mnet my
.Indian Cliénts nor Wererthey acéepted by them to do'.the work,

Beczuse they wélched on the arrangement so early, the trust fund

was promptly abolished, with their consent,

Incorporated into the settlement stipulation,_as Mrs, Cohen

alleges it,was the same concept of payment for "services rendered"

by the three lawmyers and of a trust fund for that payment, The
stipulation as stated by her was that theiservices shuuld be paid
out of the escrow fund established by earlier order of the lower court,
Jt is because of these two points that many issues arise that would
not arise if the settlement were for a share in'the profits of

a partnership.,

T also contended that prior to the alleged: settlement stipula-
tion I was subjected to various forms of harassment that are par
for the course in nuisance suits. Some of these were described
in an affidavit that I filed in August of 1969 (7). Others are
déscribed in the body of this brief,

It is hard.{o summarize the testimony at the week-long jury
trial of the "Supplementary préceedings" to enforce the alleged
oral stipulation. The witnesses against me were Vrs, Cohen and my

two defecting lawyers, They told widely varying stories, .For

.
-

nstance, Vrs. Cohen aaid that Sher was the first to make the

P |

$150,000 offer, Sher denied it, He said that I had made it in his

‘., WMy motion for separate trials of separable issues,
with attached affidavit, R-R-49 filed 8 27 69.
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presence, Weissbrodt was not present but testified to his general

impressions that.I had agreed to the dealuby a nod of my hgad.”

Vuch of %his testimony will de discussed in the body of this .brief.

| In the nature of thlngs, I could have no witness but myéelf.

I admltted that there was a great deal of talk about possible

settlement, that I permitted this talk to continue because I

was "“scared to death" of going to.trial without preparation,

‘But I denied agreeing to any binding stipulation either oral or in

writing. I also denied that I could.rave made the stipulation

that Mrs., Cohen alleged because it would have been illegal and

improper. The reasons will be shown in‘the body of this brief.
During the "supplementaryproceedings," Judge Waddy made a host

of erroneous rulings Which were very préjudicial‘to me and which

will also be described in the main body of the brief,
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I, THE CCOURT ERRED BY ENFORCING A STIPULATION OF SETTLE-
MENT THAT WAS NEITHER (A) IN WRITING NOR (B) MADE IN THE
PRESENCE OF THE COURT, AS REQUIRED ‘BY ITS OWN RULE 3.

With due respect, it seems to me almost preposterous'to suggest /
that any group of five or six lawyers actively practicing before
the District Court and presumably familiar with Rule 3 (1),which
has been in force since the District was establisﬁed. would have
got together and made an oral stipulation expecting it to be binding
and enforcible, This could never have been intended by the parties
while the negotiations were in progress. When my attorney changed
sides I was frightened that I might be forced into trial without
counsel and without preparation., So I permitted fhe discussions to
continue, I did not announce “No, I will never agree.” But neither
did I say "I do agree."” Certainly it could not have occurred to me,
“in:'the’light of Rule 3, that a binding stipulation could be made
orally.

It appears th#t Judge Holtzoff felt the same way. The traﬁscripts
of the hearings at which he Eresidéd_(zj‘méke clear that he wasted
no love on me, He had objécted again and again to my speaking for
myself, He had urged again-and again that a settlement be négotia-
ted by VMr, Sher, my attorney, out of my presence., But when the

.showdown came, he refused to enforce the alleged "oral" stipulation,

R 1. TLocal Rule 3, U,S., District Court, D.C. 5
. in footnote Y4 at paﬁé 7 above, ’ » quoted

2. Hearing transocipts, 5 21 69, ¥ol, 1, R-48 fi
22 69, also Def, Exh, 13a' attached to fiy'motion to coﬁllég?c .
record, R—lSh! filed ¢ 5 70; same, Vol, A, R-35 filed 6 2 69
also Def, Exhi 13b, attached to same motion to correct recoré-
:5 23 69, R-36 filed 6 2 69; and 6 20 69, Def, Exh, 6 filed 6 é 7054
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At the hearing of June 20, 1969 (3) he refused again and again to
enforce the alleged settlement, saying that (4) "a party has a right
to repudiate an oral agreement,"

Why did the jury/?gzd such an oral agreement preposterous? Simply,
it was because Judge Waddy tried to nullify Rule 3. He refused to

enforce it and actually concealed its existence from the jury. He

denied my motion, invoking that rule, to dismiss for failure to
state a cause of action (5), He enied my motion, similarly grounded,
to direct a verdict at the close of plaintiff®s statement to the
jury (6). He denied my similar motion for a directed verdict at

the close of plaintiff's case (7). He denied our proposed instruc-
tion to the jury citing said rule and overruled our objection to

his failure to give said instruction (8). Mrs., Cohen's argument
against applying the rule was stated by her counsel when opposing

my motion to dismiss. He said (9):

Your Honor will recall the decision in Autera v, Robinson

4 B Hearing transcript 6 20 70, Def, Exh., 6, R-153, filed
4 5 70

L, Id, page 17 lines 1-4,

5«  Trial transc., 1 13 70, pl 6 1line 10 to p. 16 line
20, R-145, filed 5 15 70,
6 Id, p. 39 line 13 to p., 40 line 7,

749 Trial transc, 1 19 70, », 639 line 9 to p., A43 line 1,
R-149, filed 5 15 70,

2, NDefendant®s Instruction N, 4, R-136,. filed 1 22 70; see
trial transe., 1 22 70 p, 827 lims 9-13, R-152, filed 5 28 703
id, 7p. 925 lines 11-16,

O Trial transc, 1 13 70, p. 11 lines 10-16, R-145,
filed 5 15 70
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(10) decided June 30, 1969 in the Court of Appeals wherein that
court had reason to review the whole matter of settlements in
cases and pointed out that settlements negotiated may, of course,
be in writing or oral, and here we have a transcript which is
very material, Your Honor, because it shows what took place.,

Judge Waddy seems not to have'relied on thé Autera case, So far as
I can find, the onlyvthgoretical justification advanced by him
for disregarding Rule 3 was stated by him in connection with my

motion to direct a verdict at the end of the plaintiff's evidence.

He said (11) that:

Rule 3 was certainly not designed to stop parties from
settling cases if they could agree to a settlement., Otherwise
we could have no settlements such as are worked out in this
court every day, frequently with the assistance of judges them-

selves,

Judge Waddy certainly took a long jump to the conclusion that
enforcement of Rule 3 would prevent settlements, All it does is
to require that they be reduced to writing so that the courts will
xnow that they have been made and will not have to spend time and
energy determining whether or not they have been made, The purpose
of the rule is to prevent juét such an exercise of futility as the

“supplementary proceedings® below which occupied almost two weeks

of the time of judge, jury, parties and counsel without even

touching upon the merits of the case,

I %O. *Autera v. Robinson, 419 F2nd 1197, 136, App. D.C. 216
1969 ’

11, Trial transc, 1 19 70 pp 16-20, R-149, filed 5 15 70;

i



15

The decision of this Honorable Court in the Autera case (12) came
down on June 30, 1969, On July 22, 1969, Vrs, Cohen's lawyer followed
tha example of the defendant in that case and filed his "motion for
judgment on agreement of the parties " (13)., He cited the Autera
decision in support of said motion. That case concerned a situation
in which nne of the plaintiffs in an accident case signed a release
and praecipe which was not signed by the other, her husband. Over
objection, the lower court had enforced it against both plaintiffs
without any hearing as to whether the stipulation had ictually been
made. VMr., Frohlich was probably on firm ground in citing the case
to support his motion for a “supplemental proceeding." In Autera,
this court held (14) that:

To the extent that their several representations to the
court left issues of fact for determination they are entitled

to an evidentiary hearing.

The above was the main burden of the Autera decision, It was
only very incidentally that this court in a footnote made the
remark which Mrs. Cohen'®s attorney relied on to nullify Rule 3,

What this court of appeals said(1l5) was:
Lawsuits may, of course, be compromised by oral contract,

“[I]t is well settled that the compromising of legal proceedings

and the relinquishment of rights in connection therewith,,.are

such part performance of an oral agreement as to excent
from the ‘peration of the Statute of Frauds."”

s

12. Autera v. Robinson, 419 F 2nd 1197, 136 App., D.C. 219

(1969).
13, Cohen motion for judgment, R-43, 7 22 €9,

S8

14, Autera v. Robinson, 419 F 2nd 1197, 136 Apr, D.C.
(1969).

15, 1Id.
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It is true that lawsuits may be comprmmised by oral contract or stip=-
ulation, If the agreement is "partly performed" by relinquishment
of one party's rights, such a stipulation will not be set aside,

But in this case, the lawsuit of Nrs, Cohen was not dismissed, When
the'Stipulatioﬁ.waS re jected by Judge Holtzoff, the case was set
down for trial, If Judge Waddy had rejected the stipulation, Mrs;
Cohen would have been free to proceed with the main litigation,

If this court rejects the “"oral™ stipulation, she will sfill be

free to proceed on her ccmplaint,

Oral stipulations for settlement may also be enforced if, in

compliance with Rule 3, they are made orally in facie curiae and
made a part of the record, But in Autera this court had no inten-
tion to nullify or qualify Rule 3, If it had, the Court would

certainly have mentioned that rule, which it did not do, I have

also examined the record in Autera and find no reference to Rule
3. therein. Our most omnipresent rule of jurisprudence requires

courts to "abide by former precedents, stare decisis, when the same

points are again in litigation »(16); But my point with respect
to Rule 3 was clearly not in litigation in the Autera case,
The rule against enforcement of oral stipulations made en

pais and not in facie curiae originated in the early common law.

It seems to have been enforced in the courts of the District from
the very beginning, even before any such rule was enacted, Five

years after the District was founded, the Circuit Court in 1806

-

D

16, Broome, Legal Vexims, 7th ed.,, 147, cited in B i ’
: . ) . .c i U o ~ > Il B ’ ’
Law Dictionary, Third Rev, ». 3118 undef "stére decisis.guvler ?
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decided a case (17) in which one of the parties sought to enforce
an informal agreement of opposing counsel that a certain deposition
might be taken;

But the court refused, there being no consent entered on
the record, and the court cannot undertake to enforce the
private agreements of counsel, they must depend upon the
honor of each other, The court will not suffer a party to be
entrapped by such agreements, (Underlining added.)

So far as I have been able to discover there is no decision in this
jurisdictior, qualifying or repudiating this firm statement. It seems
to have stood the test of 164 years until the time of Judge Waddy's
action, It was soon fortified by being enacted as a rule of

the Court which has been reemaacted over and over again.

There are a few other federal cases which restate and reaffirm

.. /(19) :
the common law rule (18)., An 1884 d90131on/was issusd after the Louis-

jana Circuit Court had enshrined the common law in its Rule #22.

Civing firm enforcement to said rule, the Court said:

Rule 22 of this court is but a statement of the univer-
sal canon or precept which is observed by all courts where
the matter of rights is involved....The rule is thus stated
in Hoff, Ch, Pr,: It will be noticed that the agreement or
consent, unless thus established, is not even to be sugeested
against the party; and our chancellors have been very strict
in adhering to this rule...The necessity and wisdom of the
restriction is attested by its universal adoption by the
courts, and, having been further emphasized by being enrolled
as a rule of this court, is obligatory and must be followed.

Indirectly, the United States Supreme Court has also recognized this

17, Voore v, Dulany, 17 F, Cas. 678 (No. 9,75% [C.C.D.C."
1806} ).

18, The Martha, 16 F, Cas, 860 (No, 9,144 [,C.S.D.N.Y,,
1°30]); American Saddle Co, v, Hoge, 1,F. Cas, 719 {No. 315
[c.C. D.vas=,, 1878]),

19, &vans v, State Nat, Bank, 19 F, 676 (1884),
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0ld coimmmon law rule(20Q). The stipulationn there in question was
one which provided for a reduction in the amount of a judgment,
It was not signed by the parties, The court enforced it but only
after making clear that it had been made in open court and noted
by the clerk in the journal.

The District of Columbia seems to have the strictest rule on
this subject, However, rules in most jurisdictions contain similar
provisions and they seem always to be strictly enforced, Thus
in an early California case(21) it was sought to enforce a stip-
ulation diSposing of the case pursuant to the outcome of a similar
pending case., The stipulation had been *reported” to the courtt but
not racorded as required by the code of civil procedure., Of such .
stipulations, the court said:(underiining added., )

To allow the court to enforce them, as was done in this
case, against the will or without the consent of the parties,
is to allow the court to work the precise mischief which the
statute was designed to prevent. Instead of being nullified
in that way, the statute .ought to be strictly adhered to, .
for it is the dictation of wisdom, Without it the court would
frequently be annoyed by disputes between counsel concerning
their agreements and thus forced to try innumerable aside issues

more perplexing than the case itself, attended, also, with
delay to its business and with detriment to the public service,

There could be no better example of the "mischief"” that the court

above described than the case here on appeal, The court spent two

weeks of its time trying a "side igsue” that was clearly more per-
plexing than the main issue under my 1947 contract with Bingham, Per-

haps the trial involving Bingham was avoided for the reason stated

i ZOI“‘Léwis ve Wils g S i
ok Tienedt ilson, 151 U.S. 551, 38 L, Ed, 267, 14 S, Ct.

21,, Borkheim v, N AT S & M .
623 (1869). v orth British & Mercantile Ins, Co, 38 Cal,
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by Judge Holtzoff(22), i.e., that “to publicize conduct like this
would reflect on the bar in the eyes of the general public,* But it
did not even serve that purpose, for it publicized similarly repre-

hensible conduct on the part of other members of the bar,

(23)
In a later California case/ it was sought to dismiss an appeal

on the ground that appellant‘s counsel had agreed orally that the
judgment below should be final and non-appealable. The court refused

to dismiss it and said:

[E]ven though an attorney may have the implied authority
to waive his client®s right of appeal,...a party is not bound
by an oral agreement of his counsel to dismiss or abandon his
appeal where no agreement or stipulatinn is entered in the min-
utes of the court.

In support of this conclusion, the court cited an earlier opinion

which said that:

The evident object of this [provision in the Code of Civil
Procedure] is that, whenever the attorney shall enter into an
arraeerant for the purpose of binding his client, there shall be
such a record threof as will preclude any question concerning
its character or effect and that the extent of the agreement
may be ascertained by the record.

Again, the present case serves as a horrible example, AS above
stated (24) Mrs, Cohen®s own witnesses could not agree among them=-
gelves as to the most important characteristics of the alleged

“oral® stipulatin that she was seeking to enforce.

A 1920 Colorado case (25) concerned a2 stipulation extending the

22, Hearing transc, 5 21 69, Vol.A., p. 2 lines 5-7, and
p. 4 lines 21-22, R- 45, filed 6 2 6G,(also Defendant's Exh,
13a, att, to my métion for corection of record, R<154, 6 5 70,)

23, Harrold v. Harrold, 224 P, 2nd 66, 100 Cal, App. 2nd
601 (1950),

24, See page /[0 above,

25, Mogote-Northeastern Ditch Co. v. Gallegos, 193 F. 670,
69 Colo. 221 (1920).
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time for filing a bill of excepfioné. The court refused to enforce
1k Al EE a0 | e : : . The decision did not mention any court
rule and therefore was probably based on the common law rule, like

the District of Colubia case and others above mentioned, (26) The
Court said:

We cannot try a question of veracity of attorneys as to the
their oral agreements made out of court, nor correct their mis-
understandings. If they trust to such uncertainties and do not
take the prescribed and =zertain methods of written stipulations
or regular orders made:.upon notice or appearance, they must under-
stand that each is relying solely on the other, and that in case
of dispute the stipulation cannot be enforced, In this case,
then, we must_take the record as it stands before us., (Under-
lining added.) '

" The abbve seems to cqnfifm my proposition stated above (27) that

practising éttorneys who know the rule against orél stipuiations _

would have understood” in aannce that an oral agreement was not fin-

al andibinding. It is also supported by a 1937 deciéion in Georgia (28)
Unlikeithe chers above cited, the Georgia.case'did not deal

with a settlemenf or other final disposition of the casé. It referred

only to a stipﬁlation as to the admissibility of.certéin evidence,

The cburt rule provided>that "consents" must bé signed by the parfies.

The agfeemeﬁt was composed of an exchange of corregpondence between

attorneys but nothing was signed by the clients, With what seems to

me a rather!harsh resulf;4thé court rejected the stipulation and -

said:
The above [rules] seem to have been adopted go_2s _to notify
: 26.. Moore v. Dulany, 17 F. Cas, 678 (No, 9758 [C.D.D.C.
18067 ) -t : '

27, See page | above,

s~ 28, American Surety v. Smith, 191 S.E. 137, 55 Ga. ApD.
633 (1937). "ry
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that no consent will be enforced wmless it be in writing
and signed by the parties to the consent, ana, if thereis

a misunderstanding as to what was the agreement actually made,

the court will leave the parties where it found them, and will

not undertake to enforce the agreement as contended for by either
counsel., Honorable men, honestly, and in the utmost good faith,
often remember things, at least as to some of their details,
differently. (Underlining added. )

When it became apparent that the alleged stipulation in the
present casé was not in writing (which happened véry early in the
case) Judge Waddy likewise should have refused to enforce it,

"Meaving the parties where he found them" Baving his own time and

the jury®s, and should have proceeded to trial of the main case

on its merits.

An old Montana case (29) made valid observations on the necess-
ity for courts to comply with their own rules., A default judegment
was set aside on the sole ground that the atterneys had agreed en
paig that it would not be entered. The court rule was substantially
similar to the District of Columbia rule, Again this Supreme Court
seems to have emphasized its point with a rather harsh result. It
seems that courts have inherent discretion to set aside defaults
and that its action could have been sustained as an exercise of that
discretion., But the Supreme Court vacated the order because of the
grounds stated for it and said:

The power of the district court to make reasonable rules
and regulations for governing and facilitating their practice
and procedure, in reference to all matters not provided for by
law, is expressly conferred [by the ccde of civil procedure].
But when the power has been exercised, and a rule adopted, courts

as well as the members of the bar, should respect the same and
regulate their conduct in ecnnmformity therewith,,..

N
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29, ¥artin v, Deloge, 39 P, 312 a
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;.. Doubtless, rules of court may be rescinded or modified
at the just convenience of the court which makes them, but
there should bé some better reason for wholly ignoring them
than the respondent relies upon in this case,

In thé present case it should be noted that Judge Waddy had no

authority to "rescind or modify” Rule 3. That rule was enacted

(30)
pursuant to the Federal Rules of Civil Procedure/which provide that:

Each district court by action of a majority of the judges
thereof may from time to time make and amend rules governing

its pgactice not inconsistent with these rules., (Underlining
added .

B o® % ¥ OF ¥ ¥ % *

For the reasons above stated, the judgment below should be re-
versed for erroneously enforcing a stipulation which failed to

comply with the Rule of Court described and discussed herein,

30, Rule 83, Rules of Civil Procedure for U.S, District
Courts, as amended to July 1, 1965,
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2, THE COURT ERRED BY ENFORCING AN ARRANGEMENT AS TO
FEZS ALLEGEDLY EARNED BY CONGRESSMAN JONATHAN BINGHAM
AND FELIX S. COHEN WHICH VIOLATES THE PUBLIC POLICY"
INHERENT IN (AS WELL AS THE VERY TERMS OF) FEDERAL LAWS,
REGULATIONS AND CONTRACTS INTENDED TO PREVENT GRAFT AND
CORRUPT PRACTICES BY INDIAN ATTORNEYS AND BY FEDERAL
OFFICIALS; ALSO BY REFUSING INSTRUCTIONS AND EXCLUDING
EVIDENCE TENDING TO SHOW SAID VIOLATIONS,

The original claim in this case was for fees allegedly due to
Felix §, Cohen, Jonathan B, Bingham and Henry Cohen for legal work
provided for Indian tribes (1). As T will show at a later point
the alleged (but not admitted) stipulation betwemn me and Vrs,

Ceil Cohen which forms the basis of the judegment was made in ccn=
sideration of the same services and constitutes an assisnment
of the fees therefor (2),

There are various federal laws which promote a public policy
intended (a) to prevent “claims brokerage," exorbitant fees and other
kinds of exploitation of Indian tribes by their attorneys(3) and also
(b) generally to promote the integsrity of federal officers and em-
ployees and to prevent “bribery, graft and conflict of interests."(4)

In various terms these laws forbid the illegal and improper

“receipt," “transfer," “assignment," “payment," etc, of fees supposedly

earned under certain circumstances by such lawyers (5). Such laws

j Amended complaint, 1 21 69, €¥ 4 and 9, R-13, 1 21 69,
(Also Def. Exh, 4, D-153, Fll°d 6 5 70).

1

P
£ 4
2 See page 402 below, i 1&»& ]*4wﬁJu e #57

3 This public policy is described at pp.2> =35
L Case v, Helwig, 65 F,@nd 186, 62 App. D.C. 98 (1933)

which holds that this is the purpose of the conflict-of-
interest laws,

5 The key provisions of said statutes are set forth
at pages 15 -1
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apply not only to the attdrney involved’butl;iso to those who
“claim through®” him as does Vrs, Cohen in this case,(6), as well
as t6  public officials and other persons making the forbidden
payments. |

The provisions referring to Indian tribal attorneys are described
in Y7A-K on pagesZTﬁéi of this brief, They apply to this case be-
cause.the original claim (7) as well as the alleged (but not admitted)
stipulation between me and Mlrs. Cohen were based upon "services
rendered by the three lawyers mentioned above in Indian claims
cases(8), The prévisions which refer generally to federal officials
are described in Y9L-N on page 230 below, They apply to this case
because , less than two years before the work was allegedly done,
Felix Cohen had resigned as First Assistant Solicitor of the De-
partment of Interior in charge of Indian matters (9). They also
apply because, after the work was done (as alleged by Bingham but
denied by me) but before claim for said services was made
Bingham became first a State Department official, then a repre-

sentative of the United States at the United Nations, and finally

a Congressman representing the Bronx district in New York City(10),

6. Case v. Helwig, 65 F. end 186, 62 App. D.C. 98(1933)
which held that such provisions apply not only to.the public
official~lawyer involved but also to one who "elaims through"

him,

) Amended complaint %3, R-13, 1 21 69 (also Def, Exh, 4,
R-153, filed 6 5 70),

8, See pages 40 ? Bqrq. dao "Aﬁ‘l‘gé*gﬂ
9, Trial transcript, 1 19 70, pages 699-700, R-149,
filed 5 15 70.

10, Bingham deposition, 11 2L, 69 p, 99 line 27 to page
100 line 23, R=111 filed 12 8 693 this evidence was erroneous-
1y excluded by Judge Waddy, trial transcript,l'21l 70 pp 804-5,
R-151 filed 5 15 70,
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The statutes and contracts ref?§§§d to were invoked as defenses
in various paragraphs of my answer/to the "motion for judgment®(12)
which served as a complaint in the "supplementary proceedings."”

I also invoked these statutes and contract provisions in various
proposed instructions which were erroneoudly refused by Judge Waddy(13).
3% 3 # % ¥ 3%

I quote below the various provisions referred to above, under-
lining certain key words:

A The law respecting contracts with Indian tribes (14) provides
thats

No money shall be paid.to any...attorney...by any officer
of the United Statesunder any such contract or agreement other
than fees due him for gervices thereunder,

This section applies to the present case because under the judg-
ment the money is to be paid to Mrs. Cohen, She is not an "attorney"
but she “claimsg through" such attorneys as are referred to in the
law. Therefore, she is also covered by the law (15). The provision
also applies here because payment is to be effectuated through

various judicial officials, all of whom are "officers of the United

States."(16) The public policy of the law is clearly to prevent
such payments as this, where "services rendered" are being paid for

at $1500 per hour, Such a figure is clearly exorbitant and the

i —— e~

11. “Fy ansver to ?réj Cohen's motion for judgment, R-61,
10 6 69,

12, V¥rs. Cohen's motion for judgment, R-43, 7 22 69

13, My proposed instructions Nos, 9-14 inclusive, R-136,
filed 1 22 70

14, 25 U.S. Code 1964 Ed, §§ 81-85 at §81,

15, Case v, Helwig, 65 F, 2nd 186, 62 App. D.C. 98 (1933).

Y AT R BT Wi o
34 -yo A ) ey Ryt a) sl

16, See vages |
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payment would actually represent "claims brokerage™ money rather
than legal fees, The above provision is discussed further in 9" (a)"
at page v,
B, The Cpiminal Code (17) provides that:

Whoever receives money contrary [the provisions above
quoted] shall be fined not more than a thousand dollars or
imprisoned not more than six months, or both, and also for-
feit the money so'received,

Just as the payment of said money forbidden so is the "receipt™
of the money by her. And a substantial jail sentence is provided for

violation, The above provision is discussed again in " (b)" at

page 43,

C. The Criminal Code (18) also provides that all persons
aiding or abetting the violation of any such law shall be liable as

a princip.al, See also X{(c)" at page 43

D, The law conceming Indian contracts further provides (19)
that:

No assignment of any contract embraced by [the provisions
mentioned above] or any part of one shall bé valid unlesS...
consent of the Secretary of the Interior and the Commissioner
of Indian Affairs to such assignment...be endorsed thereon,

The fees that Judge Waddy awarded to Mrs. Cohen are "a part of"
my original contracts with the Indians(20), They were assigned by

Bingham and by Felix Cohen to Henry Cohen (21), As will be shown

17, 18 U.S.Code,1964 Ed., § 438,
18, 18 U.S.Code 1964 Ed, §2,
19. 25 U.S. Code 1964 Ed, §81-85.

20 Tlingit Attorney Contract 9%97-8, 1 3 47, Def. Exh, 23,
R=153 filed 6 5 70,

21, Bingham Assignment of 10 3 51, R-8, filed 1 14 69 (al-
so Def, Exh., 8, R-153, filed 6 5 70). i : 3 i
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below, the effect of the various interlocking arrangements culmi-
nating in Judge Waddy's judmment was also to “transfer" or “"assign"
said fees to her(22), Sde further discussion of this provEion
in 17(d)" at page M%:

B, The law with respect to Indian contracts further provides (23

that:

No contract with any Indian where such contract relates
to tribal funds or property in the hands of the United States
shall be valid nor &shall any payment for services rendered in
relation thereto be made unless consent of the United States

has previously been given,

The original attorney contracts with me were made 2and executed by
members of the tribe with relation to tribal funds and tribal prop-
erty, towit their claims against the U.S. The money te be transferred
and paid tc Vrs., Cohen below is for services rendeored pursuant to
said contracts., No consent to such payment has been given by the
United States. See also T"(e)" on page 43

F, The so-called Indian Reorganization Act provides that Indian
tribes may organize and adopt a constitution, It fufher provides

(24) that:

...[Tlhe constitution adopted by said tribe shall,...vest
in said tribe the following rights and powers: To employ legal
counsel the choice of counsel and fixing of *ees to be subject
to the approval of the Secretary of the Interior.... etc.

The choice of neither Felix Cohen, Jonathan Bingham, nor Henry Cohen
as counsel for the claimant tribes was approvad by the Secretary.

Neither were the fees herein sought to be collected by Mrs, Cohen,

See also T"(f)" at page 72

il 2 A i i
L AR \ 11 i} 3
ST A {1 } ) (55;, Jo

22, See pages 3-Yv
23. 25 U.S. Code 1964 Ed. §85.

2L, 25 U,S.Code, 1964 Ed. §§461-479,
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G, The claims of Alaska Indians were authorized under the so=
called Tlingit and Haida Claims Act{25). These are claims on which
Bingham specifically insists that he did some work(26) though I
contended otherwise, (27)., The act provided:

...[SJuch petition may be verified by any attorney or
attorneys employed by said Tndians under contract approved by
the Commissioner of Indian Affairs and the Secretary of the
Interior. A true copy of the written contract or contracts
by which such attorney or attorneys are employed by said
Indians to represent them in such suit or suits shall be filed
in said Court of Claims as their authority to appear in said
suit or suits for said Indians and to prosecute said claim or
claims in the Court of Claims,

The contract was made with the Alaska Indians under the above

provision (28) but thernames of neither Hehry Cohen nor ?elix Cohen
nor Jonathan Bingham appears thereon, They did not file any contract
in the Court of Claims, See also ¢ (g)" below at page ¥3.
e The Indian Claims Commission ch; under which the other
claims were filed (29) provides that: .
Fach such tribe...may retain to represent its interests

in the presentation of claims before the Commission an attorney
or attorneys of its own selection...

None of the lawyers through whom VNrs., Cohen asserts her rights was

"selected” by any of the tribes to represent them. See ' (n)” at

page Y ¢

25, Ch. 275, 49 Stat, 38€ i
Pub, T. No. 152?5 9 Stat. 388, 74th Cong, Sess, 1, 6 19 35,

26, Bingham affidavit page 2 lines 5-8 tt
= i (5] = = a 1S\ . ,I
Cohen's Opposition, R-30, 5 12 69, T LLEOhe? ki

27. WMy answer to Mrs, Cohen? ti iud e
RAGT. Al G 50 | n's motion for judgment,:99,

28, Tlingit attorney contract, 1 3 47 p 4
5 p ol il bage 1 lines 4-
Def, Exh, 23, R-153 filed 6 5 70, o pag lines 4-5,

29, 25. U.S. Code 1964 Bd, §§70-70w at §70n.
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I The same section of the Act further provides:

The fees of such attorney or attorneys for all services
rendered in prosecuting the claim in question, whether before
the Commission or otherwise, shall, unless the amount of such
fees is stipulated in the approved contract between the attorney
or attorneys and the claimant, be fixed by the Commission at
such amount as the Commission...finds adequate.

The fees here in dispute were not provided for in the tribal con-
tracts. Neither were they fixed by the Commission, Nor was the
Commission asked to fix said fees, The provision that the fees shall
be “gdequate” again emphasizes the public policy against such exorb-
jtant sums as the $1500-per-hour figure enforced by the lower court.
See also ¥"(i)" below at page 4+ .

T The Code of Federal Regulations provides (30) extremely
detailed procedures for negotiation of agreements for legal work
for Indian tribes. They include a provision that the attorneys
be admitted to the bar of the Department, that their qualifications
be investigated, that the choice be by a reaneral council of the
tribe, that the proceedings be recorded and a resolution be adopted
which must be made a part of the contract etc. etc, None of these
requirements were complied with by Bingham or either of the two
Cohens. See also ¥"(j) "below at page 4.

K. The Indian tribes are themselves federal municipal institu-
tions and their public policy should be respected by this court, Their
contracts with me set forth such policies. The Alaska Indian contract
(31) provided that all attorneys employed for work on the contract

should be approved by the Secretary. It also provided against any

30, 25 Code of Federal Regulatio N
vised as of 1 1 70, = ns §71-72, p. 101, Re-

31, Tlingit attorney contract 1 3 4 6
23, R-153 filed 6 5 70, 3 47 386 and 9, Def, Exh.
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unapproved assignment of the fees payable thereunder and that such
an assignment would work a forfeiture of all fees earned. Similar
provisions are found in another typical contract, the one with the
Hoonah Indians (32).

At a later part of this brief, I will recité the anti-assignment
provisions of the contract and'argue that it is legally binding on
this court, the same as similar provisions in federal law. See
§* (k)" below beginning at pages uyuy= 47

L. The Federal Anti-Assignment Act (33) providess

All transfers and assignments made of any claim upon the

United States or any part or share thereof or interest therein

...and all powers of attorney, orders or other authority for

receiving payment of any such claim or any part or share there=-

of...shall be aosolutely null and void unless they are freely

made and executed in the presence of at least two attesting wit-
nesses....land other procedures prescribed at length]

2o S

¥%% That,..no claim shall be assigned if it arises under
a contract which forbids such assignment,

I assume there is no question that the fees here in dispute are a
"part or share" of the Indian claims, The assignments here involved
did not comply with the above statute,. See also §"(1)" below at
page Y%, | .

M, The Criminal Code (34) further provides:

Whoever, having been employed in any agency of the United
States.,..within two years after the time after such smployment
or service has ceased, prosecutes or acts as counsel, attorney,
or agent for prosecuting, any claims against the United States
involving any subject matter directly connected with which such
person was so employed or performed duty,..[shall be fined not
mora]than $10,000 or imprisoned not more than two years or
both

32. Hoonah attorney contracty 6 12 47, Def. Exh, 8, R=-153
filed 6 5 70, These and other contracts under which the Indian
claims were prosecuted were excluded from the evidence by Judge
Waddy.,

33, 31 U.S.Code 1964 Ed., §203.
34, 18 U.S. Cdde 1964 ed., §207,
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The above provision applies to the situation of Felix Cohen whose
rights Mrs., Cohen is also here seeking to enforce., It is discussed
in §"(m)" below at page 4§

I\ The federal conflicts-of-interest law (35) provides:

Whoever, being an offiéer or employee of the United States
in the executive, legislative or judicial branch of the govern-
ment or any agency of the United States,,. otherwise than in
the proper discharge of his official duties...acts as agent or
attorney for prosecuting any claim against the United States,
or receives any gratuity, or any share of or interest in any
such claim in consideration of assistance in the prosecution of
said claim...[shall be fined or imprisoned or both]...

This provision is intended to maintain decency in government, No of-
ficial, especially a Member of Congress, should be in a position to
achieve financial gain (or to confer such gain on an "assignee") thru
the successful prosecution of a claim against his own government,
If this court fails to enforce the law above quoted it would mean
that Congressman Bingham has been in such a position for the past
twenty years. See 9" (n)" below, beginning on page ¥4

¥ % 3% W * ¥ *

Before considering the particular terms of the laws, etc. above
quoted, I hope this Honorable Court will give thought to the public
policies that they express. In a 1933 case (36) this court held
an agreement invalid and void because it "violated the public policy
of the Unite States as expressed in §109 of the Criminal Code," This
section was a predecessor of the conflict-of-interst law cited

above (37). The decision was based, in turn, upon an 1882 case

35, 18 U,S. Code 1964 Ed, §205,

36, Case v. Helwig, 65 F. 2nd 189, 62 App. D.C. 98 (1933).
Discussed at length at page ’ p 933)

37, IN & 60\/(
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{38) holding such laws constitutional,. At that time, the Supreme

Court listed a number of them and said that "

The evident purpose of Gongfess in all thés clags of
enactments has been to promote efficiency apd 1qtegr1ty in
the discharge of official duties, and to maintain proper
discipline in the public service,

(39) ' ) : :
Just as in 1933/this court held a contract void for violating
not the letter but the policy of the law, s6é in 1880 (4))the Sup=-
reme Court held a contract invalid for a conflict of interests which
was not forbidden by any law but actually encouraged by the lawgiver.
The conflict was between the duties of a Turkish consul and his own
government, The court held void a contract by which he agreed to use
his inflllence to help get arms cnntracts for the Winchester Arms Co,
The court refused to enforce his claim for commissions on a million
dollar deal even though there was no Turkish’'or’American law for-
bindding such arrangements and the monarch of Turkey actually approved
his consul's way of doing business?!
The remons given by our high court were:

The contract was a corrupt one--corrupt in its origin and
corrupting in its tendencies., The services stipulated and=
rendered were prohibited by considerations of morality and
policy which should prevail at all times and in all countries
without which fidelity *o public trust would be a matter of
bargain and sale and not of duty.

eeeslt is intrinsically so vicious in its character and ten-
dency and so repugnant to all our notions of right and morality
that it can have no countenance in the courts of the United

States,

As in _Helwig the court made clear that it would hold the contract

-

38, Ex parte Curtis, 106 U.S. 371 at 372-3 (1882), 27 L,
Ed, 234, 1 S: Ct. 381 F
39, Case v, Helwig, 65 F, 2nd 186, 62 App. D.C. 98 (1933).

L0, Oscanyan v. Arms Co, 103 U.S. 261 at 268-9, 271, 278,
26 L. Ed. 539({1880), _
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void even as to persons not directly involved., It said:

The defense is dllowed not for the sake of the defendant
but for the sake of the law itself.... The principle is indis-
pensable to the purity of administration. It wil not enforce
what it has forbidden or denounced. The maxim ex dolo malo non
oritur actio is limited by no such qualificatién. The propo-
sition to the contrary strikes us as hardly worthy of serious
refutation.

Whenever the illegality appears, whether the evidence comes
from one side or the other, the disclosure is fatal to the case.
No consent of the defendant can neutralize its effect. A stip-
ulation in the most solemn form to waive the objection would be
stained with the vice of the original contract and is void for
the same reasons., Wherever the contamination reaches it destroys.
The principle is that the law will not lend its support to
a claim founded on its violation. (41) (underlining added in
last paragraph, )

L - A

The cases cited immediately above refer to such laws as apply
to public officials (cited in. 99L,M, and N on pages 30-3/ )
but the same comments may be applied to the laws etc. which concern
Indian tribal attorneys (¥9A-K on pages 27 to 29 above). Regarding
the public policy inherent in the latter, I refer the court to
a 1953 report by a Senate Subcommittee (42) which recommenrided, among
other things, that these laws be conttinued in effect. The reasons
stated were that they would help to prevent political cronyism in
the administration of Indian affairs.

AT page 4, the report refers to &nd quotes a statement made
by another Congressional Committee almost a century aco(43), That

1873 committee said:

41, Coppell v, Hall, 74 U.S. (7 Wall) 542 at 558, 19 ., Ed
244 (1868),

42, Senate Report No, 8, 85th Congress, First Session,
January 6, 1953, entitled "Attorney Contracts with Indian
Tribes,.”

43, House Report No, 98, 42nd Congress, Third Sess., , 1873,
page 2.
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Creat frauds and wrongs have been committed with impunity
in the past by means of exorbitant and fraudulent contracts
for nominal services of attorneys made by persons more or
less familiar with the management of the Indian office
either as agents or attorneys, Dby which the Indians were the
sufferers, and which have caused much bad feeling and distrust
between them and our government and greatly retarded the
progress of the Indians in a civilization that they have
doubted (underlining added.)

Certainly no words could better describe the claim of Congressman
Bingham herein sought to be eénforced by his assignee,

However, where political cronyism is involved there are always

wheels within wheels, The 1953 report was signed by, among others,
a close family relation of Congressman Bingham, the distinguished
Senator from New York, Herbert H, Lehman. It was based on a com=-
plaint filed by Bingham after he and I had quarréled and after he
had welched on his deal with me, The letter was quoted in the

Commitee Report at page 10 and reads as follows:

Wel[ presumably Bingham and the two Cohens] have learned
from attorneys who are working with Nr. Curry--until now
without compensation--that while some progress has been
made on research in Washington, the cases are at a stand-
still generally because of lack of funds to carry forward
either the necessary investigations outside of Washington
or the hearings which should have been under way long
before now,

Tt is our view that so long as Mr, Curry refuses to come
to an agreement with us, he will be unable to obtain=the

financial assistance necessary to go forward with the cases..
If such an agreement is made with us, however, we stand ready
to assist in interesting other attorneys who could carry the
cases along financially, We believe we could readily do so

if Vr., Curry would make an appropriate agreement covering the
control and conduct of the cases,

Clearly Bingham made this complaint in order to forée me into
an"appropriate” agreement with him and his associates, presumably
including the Felix Cohen syndicate which the report also mentioned,

Such an agreement would include giving them “control"” of the cases
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that the Indians had entrusted to me alone. This would be unethical
"claims brokerage® of the worst possible kind. Bingham was also ob-
viously also using the Senate Bubcommittee as a means of forcing me
into his net., And the Senators who signed the report loyally served
the purposes of Senator Lehman®s crony,

They were blind to Bingham®s and Cohen®s obviously improper
oonduct and levelled all their criticism at me. The only fault they
proved in any respect was that I had accumulated law business that
I wag in a bad position to handle, But this was because of the
desertion of Cohen and Bingham and their withdrawal of financial
aid, The Senators, for good measure, added a lot of other small
items of gossip about me that they picked up around the Indian
country at great public expense. They never gave me an opportunity
to answer their charges,

I cite the subcommittee report here because it so fairly
states the public policy that these laws are suppoed to serve,

I cite it without hesitation although it contains vicious attacks

on me personally, This is because, 20 years later, time has vindicated

me., I have never come to terms with Bingham. I contimed keeping
my clients and serving them well until their claims were all filed
and on the way to being tried. Then I fell very ill and had to

7

turn them over largely to other lawyers--but not to the
Cohen=3ingham crowd,
Now, a generation later, Bingham is seeking
A ) again
payment of an exorbitant fee that/is unethical and improper
“claims brokerage.* $150,000 for 100 hours of work is more than
"adequate." It is so large that it could hot be for services but

must be a commission on brokerage, Bingham has himself admitted



that the work he claims to have done had no.significance in the
cases (4h), Just as I resisted his 1950 demands, evén under
pressure of the ‘Senate Committee, s0 I fesist them now, I will

not pay him or his "assignee"ocne cent unleas and until I am forced
to do so., I hope that this court will not force me to but will

reverse the decision against me,

® % %
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Aside from the public policy considerations above suggested,
T also insist that the decision of the lower court in this case
violates the terms of the laws. etec, above mentioned., Of course
I could not make this argument if I accepted the validity of
the jury®s finding No, 1 (45), That finding describes the alleged
stipulation between me and lrs, Cohen.as being based thy on the
congideration of her lawsuit, Acceptiﬁg this wculd bar further
discussion of the true consideration which was, as she stated,
the services allegedly rendered by Congressman Bingham etc,

'I do ﬁot accépt Finding No, 1. In another portion of the brief
I will show that it was composed by Judge Waddy and‘adcepted by the
jury in flagrant disregard of the facts and was therefore void (46).
T will show that, as stated by Mrs, Cohen and her witnesses, the

alleged stipulation was for services, This opens up for consider-

ation the validity of the alleged Settlement in the light of its
background,

The background is found in various documents

i
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44, Bingham deposition of 11 5 6 g - ~ ik
11 20 69 - 5 69 pages 6-11, R-90, filed

bgs, Special Verdict, $-138filed 1 22 70,

b6, See pages Jyv - 1YY
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which I will describe in chronological order as follows,

(1) My contracts with the Indiansgg?:;ed long before I even knew
Cohen and Bingham, I tried to introduce them all into evidence but
was blocked by Judge Waddy. The record contains copies of two,
one of January 3, 1947 with the Alaska Indians ((47) and another
of June 12, 1947 with the Hoonah Indians(48), It was pursuant to
such contracts that the fees here in dispute were earned. It should
be noted that the names of Bingham and the two Cohens do not appear
in these contracts. They did not appear on any of my contracts for
claims cases,

(2) The conﬁa&g;sof September 1, 1947 between me and the two
New York lawyers/’ This contract provides for the operation of my
already-established Washington and San Juan offices under the firm
name of "Gurry, Cohen and Bingham"*(§1), But it also makes clear
(§2) that said firm should consist only of myself--unless Felix Cohen
should become my partner, which never happened.($§2). It also pro-
vides against participation by Felix in any cases forbidden to him
by law (§9). Nowhere in the contract is there any provision for a
rartnership between me and the two New York men,

The contract also provides for advances by Henry and Jonathan
of certain of the expenses of my business, both Indian and non-Indian
(88 4 and 5). In the ccomplaint it was asked that this money be re-

turned but that claim was not pressed and it is not included in

47, Tlingit attorney congrac¢t, 1 3 47, Def, Exh., 23, R-
153 filed 6 5 70,

48, Hoonah attorney contract, 6 12 47, Def. Exh, 8, R-153,
filed 6 12 70

4Ba, Bingham-Cohen-Curry agreement, 9 1 47(mistakenly dated
9 1 46) Exh, A of amended complaint, R-18, 1 21 69 (also Def,
Exh, 17, R-153, filed 6 5 70),
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the (alleged but not admitted) stipulation for settlement., The
principal obligation of Henry and Jonathan is defined in §19,
i.e. that they should do half. the work on my Indian claims cases,

It also provides that they shall share equally with the "Washington

partners" (i.e. myself) in the fees therefrom after expenses,

My own principal obligation is defined in §§ 3 and 4, It provides
for a special “Washington firm account" in which shall be deposited

all the receipts of the "Washington Firm" (i.e. myself) and out of
which shall be paid (§20) all the expenses of my firm, including the
“"foes or shares" due to Henry and Jonatha for their work, Thus
with a document comparable to a municipal revenue bond agreement I
vprovided for their fees without creating any personal liability for
them, | }

Viewed very superficially this document looks a little like
a partnership agreement, Mrs, Cohen at first contended that it
was such, But a careful reading will indicate the contrary. Basically
it is a cohtract for employment by me of Henry and Jonathan for
work on the Indian claims, They never did any of the work but
soon welche?ug? their agreement, They insist that they did 100
hours'work[ ‘unreported to me as attorney of recorde , This
is the work for which Judge Waddy awarded $150,000,

(3) Bingham®s assignment of dctober 3, 1951 to Henry Cohen (50)-
'“as of April 30, 1951.," UVrs,., Cohen testified that her husband paid

$20,000 for this assignment (51) but Bingham claimed he got nothing

49, Bingham affidavit, p. 2 lines 5-8 attached to Nrs.
Cohen's opposition, R-30, 5 12 69,

50, Bingham assignment, 10 3 51, R-8, filed 1 14 69,(also
Def, Exh., 1, R-153 filed 6 5 70),

51, Trial transcript, 1 14 70 pages 147-149,
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(53)

for it (52). At any rate, as I contend below,/Bingham had then gone
to work for the government, and his conflict of interest forfeited
any fees to which he might otherwise be entitled.

(4) The amended complaint of January 21, 1969 (54). Nrs,
Cohen’ sued as executrix of Henry Cohen to enforce his rights. She
also sues as assignee to enforce the rights of the Congressman and
of Felix Cohen.

(5) The order of February 11, 1969, signed by Judge McGuire
with attached escrow agreement (55). This establishes that the
Indian claims fees here in dispute were transferred to the "escrow
agents" (various banks) by action of this court. Incidentally, the
escrow agreement seems to be void because not signed by the person
“to be charged"” namely myself, as required by the Statute of Frauds

(56)., The order also providss for a sort of lis pendens notice to

be served on the Indian Claims Commission,

(6) Order of April 23 1969 of the Indian Claims Commission in
the Paiute Indian cas(.7%t awards a fee of more than a million and
half dollars “to be paid out of the final award" (p.432). Itprovides
for payment of the money to I.S. Weissbrodt, attorney of record "for

distribution of the amounts due to each of the participating

52, Bingham deposition 11 24 69 page 112,R-111 filed
11 20 69

53, See page$ QQ-§5\5?“GJ“

sk, Amended complaint, 992, 4 and 9, R-13, 1 21 69 (also
Def., Exh, 4, D-153 filed 6 5 70).

55, Judge VcGuire's order of 2 11 69 and escrow agreement
attached, Def, Exh, 12, R-153 filed 6 5 70.

56, District of Columbia Code 1967 ed. Titled 28 §3503,
second paragraph,

57. Northern Paiute Nation v, U.S., 20 Ind,'Cl. Comm., 414
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attornevs®(n,432), It also acknowledges the order of Judge NcGuire
raquirins that my share be paid into the “escrow” account (p. 418),
(7', Petition of June 2, 1969 of Vrs, Cohen for approval of the
sllered settlement stipulation of May 23(58), It alleges an
asreed settlement whereby Defendant Curry agreed to pay
vour petitioner, as ancillary executrix of said estate, one
hundred and fifty thousand. dollars ($150,000) in full and ®om=-
nlete settlement of all of petitioner's claims in said lawsuit

as comnensation for the services rendered by the decedent and
his assignors in connection with said Indian claims cases.,

The petition was rejected by Judge Holtzoff on June 20 but on July
22 ¥rs. Cohen filed her "motion for judgment" {59) on said alleged
settlement and asked for an evidentiary hearing,

(8) Tletter of July 2, 1969 from Weissbrodt to Sher and Frohlich
transferrines the Indian fees to the escrow account as ordered by
Judee Vefuire and by the Indian Claims Commission{60),

(9) Pretrial report of November 14, 1969(61), It restates Mrs,
Cohen's claim that there was a settlement in the following terms:

Plaintiff asserts that the case was settled between the
parties themselves, in the presence of their attorneys, on
May 23, 1969, by an agrement that the defendant would pay
plaintiff the sum of $150,000 for services rendered with
the payment of such sum to be made to plaintiff by I.S, Weiss~-
brodt ?squire from defendant®s money held by him, (underlining
added.

It is held that a valid assignment exists whenever the person

to whom an cbligation is due authorizes its payment to another either

ras v oo

?8. Mrs, Cohen's notice to legatees and attached petition,
line é, R=-37 filed 6 2 é9(also Def, Exh, 30, R-153 filed

59, Nrs, Cohen®s motion tor Judgment, R- 43 filed P2 B9,

60, Weissbrodt letter 7 2 69, Def, Exh, 16, R-153 filed

41, Pretrial revort page 2 line 4-9, R-86, 11 4 69,
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for his own use or that of another person (6la), Therefore the
underlined words seem to indicate that the alleged stipulatin
was an assignment from me to Mrs, Cohen of the fees held by
Weissbrodt and later transferred by him to the depositories as

ordered by Judge McGuire, The pretrial statement further says

that:
The oral settlement agreement was repor.ed by defendant®s

attorney, Robert E, Sher, Esq.and Plaintiff®s attorney,Newton
Frohlich, Esq., in the presence of both parties, to Judge Alex-
ander Holtzoff in open court on May 23, 1969, at which time

the court commended counsel for settling this lawsuit which
involves attorneys® disputes over“the division of fees from
claims cases over many years, The settlement agreement was
reflected in the letter of May 23, 1969,

The last reference was to a letter from Frohlich to Weissbrodt asking

him to turn over the $150,000 to Sher(61b). The pretrial report

further says that:

On May 23, 1969, Mr, Weissbrodt turned over $150,000 of
defendant®s money to Mr, Sher to hold and pay to plaintiff
after notice of the settlement had beengiven to the legatees
of plaintiff®s decedent®s estate,

This is correct., The money was turned over to Sher, but no mention
is made of the fact that it was turned back 'to Weissbrodt bv order
of Judge Holtzoff when his Honor rejected the alleged stipulation of
settlement. However, the above passage also tends to reassert Vrs,
Cohen's understanding that the alleged se'‘tlément was a “transfer”
or "assignment" of the fees as that term is used in the statutes,
etc., above quoted,

(10) The judgment of February 18, 1970 (6lc). It provides that

"this judgment shall be paid out of the money held in escrow pursuant

6la, Hall v, Hutchenson,(Tex., Civ, Apd.. 196 S.W. 626,

“".  61b Frohlich letter 5 23 69, Ptf, Exh, 2, attached to
Mrs, Cohen's opposition, R-158, 6 17 70,

61c Judgment, R-140, 2 18 70.
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to the order of this court entered February 11, 1969.* This also

tends to confirm that the alle"ged settlement was a transfer or

assignment of the fees held in escrow.

B RN
I wil now try to show how the various arrrangments violated the

statutes quoted above in YYA to N on pages 27-3) cbeve .

(a) I contend that they violate the statute quoted in YA above
at page Zf’ , forbidding payments to any tribal gttorney by any officer
of the United States except for seriices under the tribal attorney
contract. The alleged stipulation provided payment “for services"”
but there is no indication that any services yere ever rendered.
Wherll tried to show that Cohen and Bingham did no'work, Judge Waddy
blbcked .me from so testifying(62). When I tried to introduce Bing-
ham®8 admission that his work was of little value, it was:excluded
(63). In any event it can hardly be claimed that 100 hours work
has any reasonable relation to the $150,000 fee awarded by Judge
waddy.

The provisian forbids such payment "to an attorney"” and it must
be admitted that Mrs, Cohen is not an attorney. But under the Helwig
c&s? (64) since she "claims through” Bingham, payment to her is the
same as payment: to Bingham or the other two Cohens.

The provision forbids such payment "by an 0fficer of the U.S."

The final judgment,under which payment will be made if at® all, is

62, Trial transcript 1 286 70, page 736, R-150 filed 5 15 70,
633, Trial transcript 1 21 70 page 730, R-151 filed ¥ 15 70,

63. Bingham deposition 11 5 69 page 11, R-90, filed
11 20 69, '

64, Case v,Helwig, 65 F 2nd 186, 62 App, D.C. 98 (1933,
last séntence,
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sismed by Judge Waddy, an officer of the U.S.

The fees have never been out of the control of “officers of the
United Statesz including the Treasurer, then the Claims Commission,
then Judge VcCuire, and finally Judge waddy.

(b) Do these arrangments violate the law quoted in ¥B on page 26
which makes the receipt of such payments jllegal and punishabdble?

Clearly this would apply to lrs, Cohen.,

(¢) The "aiding and abefting" provision quoted in ¢C on page 26
above would seem to subject the custodians of the *escrow"” fund,
Vessrs Sher, Frohlich and: Witt to the same penalties as Vrs.

Cohen.

(d) The provision quoted in ¥D on page 27 above invalidates
assignments of Tndian attorney contracts “or any part thereof," The
fees here under dispute are clearly “part" of said contracts., This
would seem to invalidate not only the assignment from Bingham and
Felix to Henry (See ¢" (L))" above at page 294 ) but also the alleged
stipulation by me transferring said fees to Vrs, Cohen (See ¥% 9 and
10 at pagebggti;;ve. )

(e) The provision of Indian contracts law quoted in YE at page >
above which forbids payment by anyoneof fees without government
approval seems clearly to be violated by the transactions culminating
in a final judgment requiring payment of said fees to Mrs, Cohen,

(f) The provision in the Indian Reorganization Act as to
choice of counsel and fixing of fees (set out at ¢F, page 27
above) is likewise violated because Cohen and Bingham were not
chosen by the Indians.

(g) The provision from the Tlingit and Haida Claims Act cited

v 2 @ s ) . »
in € C above at page /& 18 of the same kind and the violation 1s
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for the same reason,

(h) The provision of the Indian Claims Act cited at YH on page 24

above again provides that the attorneys shall be of the tribe's
selection, Certainly such a provision is essential to a fair trial
of the claims cases, The effect of such a judgment as Judge Waddy
entered is to foist upon the indians attorneys like Bingham whom
they never met (65).

(1) The provision cited in the next pagraph (91 on page 29

requires that the fees be approved by the Commission.None of the

fees requdred to be paid to Mrs.Cohen were aver approved byt*the
Commissioner, The Commission was never asked to approve any fees
for Bingham or either of the two Cohens,

(j) As to the provisions of the Code of Federal Regulations
mentioned in YJ on page }4 above, it does not appear that Bingham
or either of the two Bohens ever tried to comply with the procedure
therein,prescfibed. ‘

(k) In 9K on page lq above, I quote from the anti-assignment
provisions of the original attorney contracts, In support of my
defense based on thos clauses, I offered in evidence a copy of a typ-
ical contract (with the Hoonah Indians)(66), I also offered in

evidence a dopy of the contract with the Alaska Indians (67),

65, Bingham deposition 11 24 69 page 114, R-111 filed
12 8 69, excluded as irrelevant, trial transcript 121 70 ,
page 806, R-151 filed 5 15 70.

66, Trial transcript 1 15 70 page 335 line 8 to 342 line

g, R-147 filed 5 15 70 also pages 656 line 2 to 661 line 27, “R+170

filed 5 15 70,

67. Tlingit attorney contract 1 3 47, Pef. Exh, 23, R-153
filed 6 5 703 trial transcript 1 21 70 page 735 line 19 to
page 736 line 1, R-151 filed 5 15 70,
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AS Mrs, Cohen's counsel recognized, I was prepar%d to offer another
69)
26 similar contracts (68), The Hoonah contract/provided:

It is...agreed that no assignment of the obligation of this
contract in whale or in part shall be made without the consent
previously obtained of the council of the association [tribe]
and the commissioner of Indian Affairs.,

It is further agreed that no assignment or encumbrance
of any interest in the compensation agreed to be paid in this
contract shall be made without the approval of the Commissioner
of Indian Affairs. Any assignment of the obligation of this
contract and/or the assignment or encumbrance of any interest
in the compensation agreed to be paid, made in violation of the
provisions of this paragraph, shall operate to terminate this
contract and in such event no attorney shall be entitled to
any compensation whatever for any services rendered to the
date of termination-of the contract,
As a general rule the courts hold that the parties to a contract may
expressly prohibit its assignment and the stipulation will be recog-
nized and enforced by the courts (69a2), In making such a provision
the tribes were following the example of other municipal corporations,
They were advancing the same public policy of self-defense against

cheats and scoundrels that is incorporated in the federal laws above

quoted.

A good example of such a stipulation is described in a New Jersey
case(70) where the city had made a contract for trash collection
with a man named Loprete., It contained a stipulation very like the
one that the Hoonah Indians incorporated into their contract with

me., Specifically, the provision was:

68, Trial transcript 1 15 70 page 335 line 16-19, R-147
filed 5 15 70

69, Hoonah attorney contract, 6 12 47 page 3 lines 16-29,
Def, Exh., 8, R=-153 filed 6 5 70,

69a, Burck v. Taylor, 152 U.S. 684, 38 L, Ed, 578, 64 S,
Ct., 696.

70, De Vita v. Loprete, 77 Atl. 536, 77 N.J. Eq. 533 (1910)
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No transfer or assignment of this contract or any part
thereof or of any money due or to grow due thereon s8hall be made
without the comsent of the council of East Oramge first obtained
and expressed by resolution of the city council; and should any
transfer or assignment be made, the city council of East /Orange
shall have the right at its option by resolution to terminate
this contract,

Just as I have been sued by Congressman Bingham®s assignee has sued
me, so Loprete was sued by one De Vita. He showed that they had an
agreement to share in the work and proceeds of the contract. But
the court refused to enforce the agreement saying that:

The importance of such provisions in-municipal contracts
is great, They=are absolutely necessary for the protection of
municipalities against extdrtien. :The effect of granting to

' the complainant the relief sought by his bill would be to dew=r
prive the City of East Orange of the benefit of the provision
in its contract. .

It may be thought that the city received all the benefit
which could accrue to it from the provision when the bidding
on the contract was closed and the contract itself was awarddd.
and therefore it cannot be harmed by enforcing the right of
the complainant against the defendant under the agreement be-
tween them, But a moment®’s oonsideration will show that this
is not so, for the provision would be no protection at all
to the city if it could be vidlated as soon as the contract
was signed, It is its enforcement which tends to discourage
collusion of probably bidders and prevents extortionate con-
tracts from being forced on a municipality.

Just as the New Jersey court protected EastlOrange from brokerage
of service contracts by people like De Vita and Loprete, so should
this court protect the Indians from “claims brokerage® by Bingham
and the two Cohens, Mrs. Cohen may say that the alleged setilement
ought to be enforced by execution against my general assets if not
by payment out of the Indian fees held in escrow., However, this
would be contrary to the general rule that every part of the
consideration goes equally to the whole promise, that if any part

of the a?ieged stipulation violates the law or public policy,



the whole promise fails (71).
In excluding the evidence of the Hoonah contract above gquoted
on page 4§ Judge Waddy stated no justification, so far as I have
found any in the record, except the following(72).
The record shows that $400,000 in fees have been collected
and held in escrow. This is a suit for an accounting of a
partnership and that claim was for moneys that you had collected
an® could collect from your part of the partnership assets,
By *he time he made the above remark, Judge Waddy seems to have for-
gotten that Mrs, Cohen had abandoned her suit for an accounting and
was seeking only to recover on an alleged stipulation of settlement.
At any rate, he was obviously wrong when he said that I had collected
any part.of the fees, Instead, they were turned over to other parties
by order of the lower court., Now I am acused of having assigned my
rights in them to VMrs, Cohen by a stipulation of May 23,
Even if Judge Waddy's statment above gquoted were correct, however,
I don*t see how it justifies his exclusionoOf the evidence as to
the Hoonah contract and others like it. They show that the tribes
had forbidden any assignment of fees such as is effectuated by the
alleged stipulation with Mrs, Cohen. Therefore I urge this court to

respect and enforce said anti-<assignment clauses and to reverse

the judgment below,

# R ¥ * * K H *

So much for the federal provisions against exploitation of In-
dians by their attorneys. I will now argue that the alleged stipula-
tion of settlement also violates laws which regulate the conduct

of Congressmen and other public officials,

71, Hazelton v, Sheckells, 202 U.5, 71, 51 L. Ed. 939,
26 S, Ct, 567, 6.Ann, Cas,.217,

72, Trial transcript 1 15 70, pase 336 lines 9-13, R-147,
TiLlea 5 15 70,
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(1) The general federal anti-assignment law quoted in L at
page 28 above forbids the assignment, except under certain condisions

of "claims against ‘the United States or any part or share thereof

or interest therein.,” The interest of Jonathan Bingham in these
fees is obviously an interest in the claims of the Indians against
the United States. Therefore its assignment, either by him to

Mr. Henry Cohen, or by me to.Mrs. Cohen under the alleged stipulation
is also illegal.,

The same section forbids any assignment of any claim'"if it
arises under é éontract which forbids such assignment.” . The Hoonah
contract and others like it forbid such assignment and thefefore
the assignments herein involved are illggal.‘

(m) The provision of the Criminal Code quoted at §M above at
page 30 , which forbids federél employees to handle claims within
two years after leaving the government, applies in this case especially
to the situation'of Felix S, Cohen, Like Jonathan Bingham, he was
one of Vrs. Cohen's “assignors," as indicated in §" (4)* on page
above, I testifie@ézggd Vrs, Cohen did not deny--that he had been
employed in the Department of the Iﬁterior on work related to
Indian claims less than one year before the alleged work on my
claims was done by him,

Therefore the quoted provision would have made Felix subject to -
fine and jail for doing the work, Obviously said illegality also
taints . his assignment tb Henry and my alleged assignment to

Ceilo

—

73, Trial transcript 1 20 70 page 699-700, R-150 filed
5 15 70.
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(n) The federal conflicts-of-interest law gquoted in

M
T a2t age

2| above has special application in this case to the situation

of Congressman Bingham, In view of the public policy considerations

previously sugegested herein and the importance of the Congressman®s

present powerful position in sovernment (74) this court owes a

special obligation to anfarae the law, intended to protect the govern-

ment against “bribery, craft and corruption,” Ae shown in €7 (4"

on page-gﬂ above, Vrs. Cohen claims through Congressman Ringham,

The conflict—of=-interests law forbids the Congressman or any other

public 0f¢inial to collect fees for past of future services in

federal claims cases, In order To protect him from the temptation to

aid such claims after he becomes a Congressman, it also forbids him

to effect collection of his fees through some front man or assignee,
This is the effect of the decision of the Court of Appeals of

the District of Columbia issued in 1933 (75) which I will discuss

helow at creater length., AS to contracts tainted with such contiict

of interest, the Supreme Court of the United States said at a very

early date (76) that “wherever the contamination reaches, it destroys.’'

Not only is Bingsham's assienment to Henry Cohen {(mentioned in " (3)",

page above) so tainted., So is the alleged stipulation betwzen me

and VMrs. Cohen described in € (7)" on page 42  above, Like a here-

ditary disease said taint pursues these fees all though the Indian

Claims Commission Judgze WcCuire, Vr, Weissbrodt, etc. to the "depos-

itories which are now holding them infescrow.

During the trial below, I submitted a proper instruction citing

et A G o AT 0T

74, See yvage jer. idy
¢
5. Case v. Helwig, 65 F 2nd 186, 62 App. D.C. 98 (1932).

76, Coppell’v, Hart, 74 U.S.(7 Wall) 542 (1868).
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the conflicfvof«interests laws(77). But it was rejected'by Judge
waddy (78). My counsel also offered in evidence (79) an.excerpt
from Cnngressman Bingham's deposition(80), There Vr. Bingham swore
that he made.his assignment to Henry Cohen while he was entering the
‘\Siate/Départmenf as “First Assiétant Director of the Office of Inter-

national Sécurity Affairs for non-NATO countries, He continued in
the @taté Department from 1951 until 1953, also sefving as Deputy
ADministrator of the Technical Cooperation Administration., During
that year, he returned to private practice in association with ﬁenry
Cohen and to a ﬁosition as Secretary to then-Governor Averell Harri-
man of New York., In 1961, he reentered government employment as

U.S. Representative on the Trusteeship Council of the United Nations.

Later he became U.S. Representative on the Economic and Social Council
of the United Nations, He resigned the latter position in 1964 to

run for Congress., He has served as Congressman ever since,

All this evidence as to Bingham's connection with the govern--
ment was excluded.by tﬁe lower court as irrelevant, The jury prob-
ably did not even know that Bingham was a Congressman, Clearly it
knew nofhing about the above laws intended to prevent graft and
corruption on the part of Congressmen, Such exclusion of the
evidence was clearly erroneous, Bingham®s public employment clearly
invalidated his own claim, also his asignment to Mr,.Cohen, and iy

alleged (but not admitted) assignment to Vrs, Cohen

- T

77. Uy proposed Instruction No, 12, R-136 filed 1 22 70;
trial transcript ° 1 20 70 page 725, R-150 filed 5§ 15 70,

78. Trial transcript 1 21 70 page 829, R-151 filed § 15 70,
79, Id, pages 804-5,

80, Bingham deposition 11 24 69 page 99 line 27 to page
100 line 23, R=111 filed 12 8 69,
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Perhaps she will insist that the law does not apply because the
money is being paid not directly to the Congressman but to her. The
District Court of Appeals for the District of Columbia holds, however,
that the statute likewise applies to her. This was decided in Case
v. Helwig(81) above cited., The statute there construed was substant-
1ally similar to the one that I here invoke (82), From the opinion
of Judge Robb for the court in that case, it appears that Ralph Case
and Harry Helwig, attorneys of this city, had a contract :to prose-
cute a claim against the United States, fees to be shared half-and-
half, In January, 1925, they filed suit in the Court of Claims. In
January 1928 Harry Helwig became a United States Attorney. Helwig®s
situation was clearly comparable to that of Congressman Bingham.

The Indian Claims Act is under constant review by the Congress and
obviously the members of that hody haveimuch more +to do with the

success or failure of Indian claims than do district attorneys with
claims in the Court of Claims,

When Helwig went into the government, he and Ralph Case made a
new arrangement as to fees, on a 60-40 basis, Then Harry assigned
his rights to his brother George, In 1931, the claim was decided
and Ralph Case collected the fee, George Helwig sued him for his
40% share., The lower court ordered the money deposited with receivers
and Case complied,

Another lawyer, Clarence C, Calhoun, alsc intervened., He claimed
that prior to Harry Helwig®s association with Ralnh Case he, Calhoun,

had also been associatedwith Harry on the same case., He asked for

7~ )

21 Case v, Pelwig, €5 F 2nd 186, 62 App. 2, Co 98,01933)},

R2, §109 of the U.S. Criminal Code, quotéd ir Case v, ilelwir
supra, p. 188,
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a “portion of the fee ultimately realized.” The Court of Appeﬁis
re jected Both Calhoun®s claim and the claim of brother George Helwig.
First the court invalidated the 60-40 arrangment between Ralph
Case and Harry Helwig, saying (83) that

~

, ///// The statute contemplates the complete severance of intefsst
by one who, during the prosecution of any claim against the
United States, becomes an officer of the United States.

As to the assignment from Harry Helwig to his brother George, the

Court said (84) thats

The supplemental agreeement between the Helwig Brothars
violates the public policy of the United States expressed . in
[the conflict of interests laws) and is therefore void. By
entering the government employ, [Harry] Helwig became incapaci-
tated to perform further services in the prosecution of the
claim and in the circumstanc: of the case hemust be held to
have waived all claims to compensation for past services,

Regarding the earlier arrangment between Harry Helwig and Clarence

CalhoGn, the court said(85) that:

Mr. Calhoun claims an eguitable interest in Harry Helwig®s
fees, We have ruled that Helwig was not entitled to a fee, In-
asmuch as Calhoun claims through Helwig, his claim must fail,

' way
In evew relevant/ the Helwig decision is analogous to the case
at bar. The old statute is substantially similar to the version

now in effect(86). Surely the new law, like the old one, "rontem-

plates the complete severance of interest of one who [like Bingham]
during the prosecution of any claim against the United States becomes.
an officer of the United States.," Certainly, like Harry Helwig,

Bingham "by entering the government employ

é}. Case v,Helwig, supra,, footnote 81,

84, 1d,

85. Id,

86, The earlier law did not specifically refer to lMembers

of Congress; but Eing@am also served in the executive branch while
these cases were pending,
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mus+ be held to have abandoned all compensation for past services,”

Jus* as "larence Calhoun "claimed through " Herry Helwig, so Vrs,
"ehen wow claims through Jonathan Bingham, Therefore, like Calhoun®s

~1aim, Vrs. Cohen's claim also "must fail,"

PRI R

The lower court erred by excluding evidence and refusing instruc-
tions which would have tended to show violation of the nrovisions
quoted in €9 "(1)" to *(10) on page§37,41.above. The court also
arpad hv enforcing arrangements which ware in dear violation of

214 anec+tiong ard of the public policy therein set forth, one of

-~
e Vo SR IR |

gseking to pravant sraft and corruntion by Indian attorneys and

by Coneressmen and other officials of the United States, Therefore

rhe fiudgement of the lower court should be reversed,
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D THE COURT ERRED BY DENYING ME LEAVE TO IMPLEAD CER-
TAIN ADDITIONAL PARTIES, ESPEEIALLY WY SUCCESSOR AS AT-
TORNEY OF RECORD IN THE CLAIVMS CASES, I.S. WEISSBRODT,
WHO HAD PROMISED VE IN WRITING TO PAY, OUT OF HIS
SHARE OF THE FEES, ANY SUCH CLAIMS AS ARE HEREIN SOUGHT
TO BE ENFORCED,

I filed four motions to bring in additional parties (1). All
of theﬁwere denied, I conténd that this was arbitrary especially
in light of the rule (2) that the rules shall all be construed in
such a way as to secure the just determination of every action,

Most clearly unjust was the refusal to permit me to make Mr,
Weissbrodt a defendant, He had agreed with me, years befofe, (3)
that I should recéive a certain share of the fees for the work I
had done., He also agreed that out of the balance received by him
he would make distribution "to each of the attorneys entitled to

a share thereof.“ This clearly included an obligationAto pay off

any lawyers like Congressman Bingham, Felix Cohen, or Henry Cohen,

; I (a) The first was a motion of 11 14 69 to add I.S.
Weissbrodt as party defendant, It is missing from the record in
spite of Judge Waddy's order of 8 5 70, It seeks to hold Wéiss-
brodt liable over to me pursuant to his agreement,

(b) The second was my motion of 11 24 69 to make var-
jous Indian tribes parties plaintiffy(R-98), It asked that any
award for services of Blngnam or Felix Cohen not be hade to
them through their assignee, Mrs, Cohen but be paid back to the
Indians,

(¢c) The third was my motion of 11 24 69 to join Sher
and Harris as defendants and make them liable over to me for
any judgment because of their malpractice, (R-97)

(d) The fourth wasmy motion of 11 24 69 (R-99) to maks
Bingham a party plaintiff, It alleged that his assigpmpnt to
Vrs., Cohen is void and if so he retains-his rlgnbo if any.

2, Rule 1, Rules of Civil Procedure for U.S. District
Courts as amended to 71 68, :

i Curry-Weissbrodt Agre ment 7 22 66 attached to Mrs,
Cohen®s opposition 5 12 69, R-30 filed 5 12 69 (Also Def, Exh,
7, R=-153 filed 6 5 70), _
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who might have any right to compensation for services rendered.,

Mr, Weissbrodt, of course, had made no such distribution to
the attorneys whose alleged rights Mrs, Cohen now seeks to enforce,
Instead, she sued me alone., ﬁow judgment has been entered for
$150,000, The effect of its enforcement would be to pay out of my
share of the fees the sums that Wéeissbrodt agreed to pay out of his
share, This helps to explain why Weissbrodt, who was supposediy
acting as my legal adviser, joined with Sher and changed sides
at a critical stage of the case, But it also helps to explain why
it was so unjust to deny me the right to implead him,

Presumably, I could sue Weissbrodt for the money paid in
compliance with his obligation. But the record in this case is so
badly\bollixed up that my chanrces of success in such a suit would
b& very small, For one thing, Weissbrodt would surely insist that

the settlement with Mrs, Cohen was for something other than any
wshare* to which the three assignors were “"entitled.” He would

be supported by finding No., 1 of the jury (4). That finding was
framed by Judge Waddy in complete disregard of the nature of lrs,
Cohen's claim and therefore does not even mention “services
rendered,"”

Furthermore, in any suit by me against Weissbrodt, I might
have to show that Bangham and the two Cohens were actually “entitlgd“
to share in the fees. Since Weissbrodt is not a party to the present

probably ) . i
swit,/nothing herein would be res adjudicata against him, This would

put me in the almost impossible position of trying to prove that

Bingham and the two Cohens did $150,000 worth of work,

L, Special verdict, R-138 filed 1 22 70,
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These problems would have been eliminated if the lower court
had construed the rules in such a way as to secure the just determin-
ation of both Vrs,., Cohen®s action and mine, Weissbrodt's contract
puts him within the classifi#ation described in the Thirﬁ Party
Practice Rule (5) i.e., “a person not a party to the action who is
or may be liable to [the defenqing party] for all or part of the
plaintiff’s claim against him.” That rule would therefore give me

‘a right "at any time after ccmmencement of the action" to issue
summons and complaint’against Weissbrodt,

Weissbrodt®s con{fact with me also brings him within the des-
cription contained in the Rule as to Permissive Joinder of Parties
(é), It provides that defendants may Dbe joined'together "if there is
agsserted against them.,.any fight to relief with respect to or aris-
ing out of the same transaction, occurrence, or gseries of transactions
or occurrences and if any question of law or of fact common to all
of the defendants will arise in the action,"”

The saddest element in this cése is that; if I had been suffic-

ertly familiar with the rules, I could have issued, under the recent

revision, without vermission of the court, a summons and complaint
against Weissbfodt at any time priorrto.Octobér 16, 1969, i.e, with;:j.
in ten days after filing my answer (7). But being preoccupied with
various pressures exerfted by my opponents (including my own former

attorneys) and by the court, I lacked time to study them, So I

B

5, Rule 14, Rules of Civil Procedure for U,S.District
Courts as amended to 7 1 68,

6, Rule 20, Id,

2 My answer to Mrs, Cohen’s motion for judgment, R-61,

10 6 69,
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Filed my motion to implead Weissbrodt almost a month later, namely

Yovember 14, 1969 (8)

It is true that because of this slight delay,I am required zas
a technical matter to obtain leave of court, But the court was not
free, upon a mere whim, to refuse my request, However, that is
exactly what occurred(9) Therefore I am asking this Honorable Court
to reverse the lower court®s action,

written

Vrs., Cohen's attorney filed no/opposition to my request, Neither
did he at any time suggest a reason for denying it excepting that
the pretrial examiner®s report was “comprehensive and workmanliks,
She did not omit a thing.”(10)., The court itself suggested no just-
ification for refusing it excepting a statement in the pretrial re-
port stating that my motion had been filed and that "The defendant

objects., The examiner is tody entering a recommendation that it be

denied_as untimely,"(11)

Under the deg¢isions of the federal courts, this reference to
Untimeliness is a flimsy justification for denying my motion., Pro-

fessor Moore says (12) that the purpose of the rules is "to avoid

circuity of action and to settle reiated matters in one litigation

as far as possible.," That purpose would have been served by im=-

8, See Footnote 1, above, Q(a)’ Py

9. The motion was first Submitted to the Drﬂ+"’al exam=
iner who referred to it in her report, rage 5 lines 14 and 17,
R-86 filed 11 14 69, She also made a recommendation on it,
R-87, 11 14 69, I filed objections, R-89, 11 19 69, pare &
lines 9-31. An argument was hald before Judne Curran, Hearing
transcript 12 € 69, R-117 filed 12 9 69 and he overruled my
objections by Ordor. R-R=-109, 12 2 £9

10, Hearing Transcript, 12 & 69, filed 12 9 69,

11, Pretrial report vage 5 lines 13-17, R-86, 11 14 69,

12, Voore, Federal Practice, 1968 ed, ¥14,05(1) above
footnote 2,
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pleading Mr, Weissbrodt, Moore also says {ij) that whee such
permission was required "mere delay to the plaintiff was not given
t0o much weight, since it was inescapable, " He cites a case in
-which the impleader was allowed even though delayed for 9 1/2
months, and in face of a local rule requiring it to be filéd in

6 months,(14), The thiriy day delay in this case seems trivial

by comparison, Agaln, Moore says that "the general purpose of Rule
14 is to avoid two actions which should be tried together to save
the time and cost of a reduplication of evidence." (15) Mfs, .
Cohen's claimkor a settlement allegedly based on "services rendered"
involves the same kind of evidence that would be involved in a
separate suit against Weissbrodt,

AS +to whether Or not my request was "untimely" there can be
no more emphatic precedent than a 1952 decision of the United States
Supreme Court (16), That case was filed in&he District Court for
Alaska, It was triéd in that court, It was decided in that court,
It was appealed to the Ninth: Circuit . It was brief§dargued and

decided there, It was then taken to the Supreme Court, At that stage

a motion was made in the Supreme Court and granted,
permitting the addition of new parties, I don®t know how long
it took for the case to get all the way from Alaska to the U.S.

Supreme Court, But it must have been a lot longer than the 30 days

a1 A AR s R AN RS LN A H S IO L NN T LI TS A, e

13, qamo. D. 505 above footnota 7

14, Phero v, City of Philadelphia, 4 F.R. Serv,2nd 14al32
case 1, page 209, E.D. Phila, 1961,

15, Moore®s Federal Practice, 1968 ed, 1969 supp., vol, 3
page 65, 914,04,

16, WMullaney v, Anderson, 3h2 U,S. 415, 96 L, Ed, 458,
72 Sup., Ct. 428 (1951),
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that T delayed in filins »v motion, Th2 decision of the high court
puts its stamp of approval on the view of Professor Moore that
"untimeliness" is not given much weight, But the lower court herein
gave my thirty day delay tremendous weiesht and thereby abused +a
discretion,

There are other respects in which the trial examiner mieht have
considered my motion "untimely." The pretrial vroceedings were heins
held only nne dav after .Judge Siriea had signed the order for them
(1a) In the came order he had set the trial for November 10, less
than abonth later. The same order required me to file a certifinate
of readiness., (I considered *this order prepostarous and never did
complv with it,)

The pretrial examiner must have been deenly impressed with Judge

Sirica's extreme urgency., She must have known about Judre Holtzonffls
opinion that the case must be settled without trial of the merits

in order to avaid disgracing the legal profession, From this point

-

of view, of course, any motion of mine might be considersd untirely.
But it is not a point of view to which this court should give anv
respect whatscever,

The other three motions to bring in additional parties (17)
are less important at this time, By them I tried to make Congress-
man Bingham, various Indian tribes, and my defecting atterneys,

Sher and Harris, also parties to the lawsuit. My reasons ar:

-
e Rk alLbel

: set forth in the motions which form.a part of the record o-

Arain no written opposition was filed by Irs, Cohen's zattorreyv,

——— S o e

st R ——

l6a, Judge Sirica®s Order vage 2, first naragrah, -0
o ' ! Ry LR :
11 13 69,

17, Footnote 1 above,9Y (b), (c), and (&) ,vs+in T4,
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The motions were treated in the same high~handed fashion as was
my motion to implead Weissbrodt.

With these three motions I filed motions cards (18) as required
‘by the rules (19) and asked for an oral argument, Such argument is
provided for in the rules (20) but was never permitted. Neither
were the motions referred to the pretrial examiner for consideration
and recommendation.as required by the rules (21)., Instead, in an
order on an eﬁtirely different subject (22) Judge McGuire inserted
a paragraph saying-that I had filed "diverse motions to implead num=-
erous parties plaintiff," and that "these aré’all denied,"
| Tbat is how the order read as origimallylentered and filed on
December 2, 1969, I have a certified copy of the original order,
Thereafter, someone inserted an asterisk at the place above quoted
and a footnote reading "and third parties defendant," This was done
without any notice to me, The change was initialled by Judge McGuire.,
The order was then stamped with the clerk®s stamp to indicate that
it was filed on December 18, It is at least obvious that Judge
VeGuire did not pay enqugh attention to my motions even to identify

them properly. I 4

WL TPy vPrE

18, On 8 8 70 Judge VWaddy ordered thse motions cards to
be docketed and made part of the record. They are contained

infg manila envelope in the back of the record in the Clerk®s
office,

19, Rule 9(b) third sentence, Local Rules of the Unite
States District Court, D.C. - ' nited

20, Rule 9(c), id,
21, Rule 9(da)(4), id.

22, Judge NcGuire's order and memorandum, 12 2 69, R-1
filed first on 12 2 69-and again on 12 8 69, ' & i
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Furthermore Judge McGuire has supplied this henorable Court
with no justification at all for his action, not even the flimsy one
supplied by the pretrial examiner in connnectinn with the motion
to implead Weissbredt, I had submitted them orally to the pretrial
examiner (23) but she had omitted to pass on them as required by
the rules(24),

%% % S % ¥ F W *

From the above it appears that Judge Curran'®s refusal cf my
request to implead Weissbrodt and Judge VcGuire®s denial of my
request to implead the other persons above mentioned were an
arbitrary, capricious, unjust and illegal exercise of their dis-
ciretion, Therefocre they should be reversed along with the final

judgment entered by Judge Waddy.

23, My objections to the pretrial report, page 8 €%23-24,

ol,, Pretrial instructiorns 8 IV-2, Iocal Rules of the
U.,S. District Court, D.C., Appendix,
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L, THE COURT ERRED BY ENFORCING AN ALLEGED STIPULATION
WHICH WAS AN ASSIGNMENT IN TRUST ALTHCUGH IT WAS NOT IN
WRITING AND SIGNED BY THE PERSON GRANTING IT AS RE-
QUIRED BY THE STATUTE OF FRAUDS

The Statute of Frauds of the District of Columbia (1) provides

thats
A grant or aeglgnment of trust or confidence whloh&s not

in writing, signed by the party ‘eranting or assigning it, ¢
or by his last will, is void,

This provision has been held applicable to personal as well as
real property by our Court of Appeals in 192l (2) and by our NMunicipal
Court of Apppeals in 1954 (3), The 1924 decision was under an earlier
version of the statutes

" A1l grants and assignments of any trust or confidence shall
litwise be in writing, signed by the party granting or assigning
the same or by his last will or devise or else shall likewise

be utterly void and of none [sicleffect,

The changes made in the present law serve only to confirm the

opiniion of the Court of Appeals that it applies to personal property--

such as Indian claims fees,

Even without reference to testimony, the documents in the record
of this case show that it was the purpose of +the plaintiff herejn
by my alleged stipulation to effect an assignmant in trust that
was not signed by me, This is confirmed by the language of the
judgment itself which should therefore be reversed, ‘

The issue was raised by me first in my answer (&), then in my

motion to dismiss for failure to state a cause of action (5) and

i I District of Columbia Code 1967 Ed., Title 28 §3503,

2., Chiswell v. Johnson, 299 F, 2ndé81,
Bs Thurm v. Wall, 104 A 2nd 835,

b, My answer to Vrs., Cohen's motion for judgment, 9912 and
13, R-61, 10 6 69,

Se Same, 91,
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in my argument thereon (6) and again in my counsel®s motion for
directed verdict(?7) which was denied.

In the pretrial réport (8) Mrs, Cohen describes the alleged stip-
ulation as an agreement to the effect“that Defendant would pay the
Plaintiff the sum of $150,000 for services rendered the payment
of such sums to be made by I.S.Weissbrodt,Esq. from defendant®s money

held by him.," This language would clearly bring Mr, Weissbrodt under

the standard definition of a trustee, i.e. "one to whom property
is conveyed to be held and managed for another." (9) The character
of the alleged agreement as a trust,with Sher in the role of trustee,

is confirmed by the following statement from the pretrial report

(10):

On May 23, 1969, Nr, Weissbrodt turned over $150,000 of
Defendant®s money to Mr., Sher, to hold and pay to plaintiff...

At another place in the same re.ort (11) the arrangement is described
as an "escrow," with Mr, Sher as "escrow agent,"

On June 23, 1969, Judge Holtzoff entered an order directing
Robert E, Sher, Esy. to return and pay out the sum of $150,000
held by him as "escrow agent".pursuant to an agreement of the
parties, reflected in an order of Judge McGuire dated February
11, 1969,

The above is a slightly inaccurate reference to the “escrow
agreement,” It named neither Sher nor Weissbrodt as "escrow agent,.,”
- Trial transcript 1 13 70 page 6 et, seq. R-145 filed
515 70.

7 Trial transcript 1 20 70 page 918 lines 8-19, R=152
filed 5 28 70,

8, Pretrial report page 2 lines 6-9, R-86, 1114 69

Qe Bouvier*s Law Dictionary, Third Revision, definition
of “trustee."

10, Pretrial revort page 2 lines 17-21, R-86, 11 14 69,

11, Id, page 1 lines 17-21.
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Instead, the "escrow agents" were to be certain federally-guaranteed
depositaries, Actually the use of the term "escrow” is very inartis-
tic in this connection, That word is used to describe deeds etc,
that are held "in escrow" pending payment of purchase price, etc.
This is the éort of language that lawyers would use who would work
out an oral stipulation and expect it to be Vvalid in spite of Rule

3 of the District Court,

But there is no doubt what was meant by "escrow," It is held(12)
with respéct to true escrows (12) that "the depositary is.not an agent
at all but a trustee of an express trust with duties to perform for
each of the parties, which duties neither can forbid without the
consent of the other," Judge Holtzoff confirmed this view when:he
was discussing Mr, Sher®s situation at the time he was holding
$150,000 of the money(l3)sw:

THE COURT: You are holding the money in escrow at this time?

lR. SHERs Well Mr, Curry says I am not an escrow agent, I

don®t know what my title is, I know I have $150,000worth of other
people’s money and I want to get rid of it.

THE COURT: You are holding it in escrow or as trustees; you hold
the money.

Mr, SHERs Yes., Of course there is nothing unusual in funds being
turned over to an attorney to hold until settlement papers
are signed and so on,

Incidentally, my disagreement with Sherdid not concern what
was his proper title., It was rather (a) whether I had ever agreed
to his taking the $150,000 for payment over to Mrs, Cohen, and (b)

whether he did not thereby put himself in a grossly unethical po-

1. “American Jurisprudence, Escrow, §13 and cases cited
(footnote 19),

13, Hearing transcript 6 20 70 page 10 lines 12-18, Deft.
Exh, 6, R-153 filed 65 70,
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sition, But the colloquy above zuoted shows that Judge Holtzoff
clearly understood that the transaction purported to create a trust,
After Sher returned the money to Weissbrodt, Weissbrodt turned
it over to Hal Witt, another of Mrs, Cohen®s attorneys who deposited
it in various savings and loan associations in "escrow" accounts,
subject to withdrawal by persons other than myself, Liké =0 many
things in this re¢ord, it is not clear what were the exact terms
or who was the trustee, whether Sher or Weissbrodt, or the depositaries
or perhaps each of them at different times, But there is no doubt
that a trust assignment was intended by the stipulation 4lleged by
Mrs., Cohen (but not admitted by me,)
This also appears from the judgment of the court below (14) which
provides no personal responsibility on my part but instead provides

thats”

FURTHER ORDERED AND ADJUDGED that this judgment shall be
paid out of moneys held in escrow pursuant to the order of this

court entered February 11, 1969...

VMrs, Cohen has contended that the Statute of Frauds does not
apply so she has made no effort to prove compliance, But sheé has
shown us a letter/§%g% Frohlich to Weissbrodt, also signed by Sher,
telling Weissbrodt to turn over $150,000 to Mr, Sher. I introduced

into evidence Judge McGuire*s order of February 11, 1969 with the

14, Judgment, third paragraph, R-140, 2 18 70,

15,., Frohlich letter, 5 23 69, Ptf, Exh., 2, attached to
Mrs. Cohen's opposition, R-158, 6 17 70.
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"agreeenfit of the parties " attached (16), Neither of these two
documents contain my signature,

It may be that Mrs., Cohen.will have doubts as to whether the
Statuté-of Frauds applies and will want to show that it was
complied with, If she does not, then under that Statute, the
arrangements that constituted the alleged stipulation were clearly

void and the judgment based thereon should be reversed,

e S B o e R DT e AT et n e

16, Judge lWeGuire®s order with attached escrow agreement
2 11 69 Def., Exh, 12, R-153 filed 6 5 70; trialtranscript
1 16 70 page 521, R-148 filed 5 15 70,
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B THE COURT ERRED BY EXCLUDING LEGALLY ADMISSIBLE EVI=-

DENCE TENDING TO PROVE PERJURY BY CONGRESSMAN BINGHAM®S
ASSIGNEE, THE PLAINTIFF HEREIN,

All three of the witnesses against me, including Mrs, Cohen,
my two defeding attorneys, I.S.Weissbrodt and Robert E, Sher, as well
ad Newte Frohlich, attorney for Mrs, Cohen, were guilty over and owver
and over again of what I would call sinborn lies, To catalogue them
all would take more time and paper than the amount of which this
Honorable Court will avail me,

In 1light of the jury®s verdict, questions of veracity are more
or less foreélosed to me on this appeal, But I have a right to
complain vherever Judge Waddy impreopeéerly prevented me from contra-
dicting, impeaching or discrediting these witnesses, Again there
are more instances than I have woérds or paper to detail within the
limitations of the rules, So I will limit myself to one instance,
which I consider typical, and which I consider adequate grounds,
standing alone, to justify reversal of Judge Waddy®s judgment.

In impeaching witnesses I was, of course, entitled to show
that facts on a relevant point were quite different from what she
represented them under oath to be, (1) I will show below that in one
instance she actually read silently from & document that the jury
could not see, then represented to the jury that it said certain--
things; that the document actually said the contrary, yet Judge
Waddy did not permit me to introduce the paper into evidence so

that the jury could itself judge the credibility of Mrs, Cohen.

1, American Jurisprudence, Witnesses §§674 and 782 anc
cases cited.
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Orie issue raised by my answer (2) was whether the alleged
stipulation had been approved by Judge Holtzoff, I was cross=-
examining Nrs, Cohen on this point (3). The following appears: in
the transcript of the testimonyg

Q. You agreed, as I understand yoﬁr testimony, you

agreed to dismiss this lawsult 1if it was approved by the judge;
didn®t you? A, If--yes, (&)

T then examined her on other, related,topics, but returned later

to thé same issue:s
Q, Was it your intention to dismiss this lawsuit regardless
whether +the approval of the court was granted or not? A, That

is conjecture, Vr, Currys-the court did approve of the settle-
ment, It says so right there,

J
Q, Where? A, I willread it to you if you give me the trans-
eript (5) !

Q, Very Well

THE COURT: Do you have a question pending?

MR, CURRYs I asked her to show me,

THE WITNESS: I am trying to find it, your Honor,
BY MR, CURRY3

Q, Where is the statement of Judge Holtzoff saying that
he approved it? (6)

Mr., Frohlich then interposed an obvious attempt to coaéh his

Sol & 25, My answer to Mrs, Cohen’s motion for judgment, R-61,
Bs Trial transcript 1 13 70 page 8 1ines - -
PR T = | 3 pag 7 lines 17-21, R-145

T o o a g
g L, J@ele underlining appears in the passages that follow
it is supplied by me.

5 Mrs., Cohen was referring to the transcript of

- i Fe: g th rans the hear-
ing of @y 23, 1969, R-36 (also Ptf, Exh.1l attachedpto rs, Cohen's
Opposition, R-158 filed 6 17 70. i

6, Trial transcript 1 13 70 page 92 lines - !
£iled X 15 70. ) P 92 lines 15-29, R-1%49
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client, which he succeeded in doing without interference from Judge

Waddys

MR, FROHLICH: Your Honor--I object to the question, We have
redd to the jury the very third sentenee of that transcript in
which Judge Holtzoff sayss This court is happy to see--

THE COURT: Just a minute,

MR. €URRYs Happiness is one thing--

THE COURT: Just a minute gentlemens the witness on the stand
will testify in this case and at the present time neither counsel
is sworn, Have you been able to find that portion?

THE WITNESS: Yes I have in part. Your Honor, Mr,Frohliclhad
said to Judge HoltZoffs: "Your Honor, I am New [Newton] Frohlich
representing the plaintiff in this case., He said “Mr, Sher and
I are glad to report to the court that the parties have reached
a settlement in this case" and Judge Holtzoff replied:s “The €ourt

is glad to hear that,"(?7) IThis was the third sentence.]
Mrs, Cohen continued to read further irrelevant portions of
the transcript, over my objection Which Judge Waddy overruled., When

I was permitted to 'do=s¢, I continued the questioning:

Q. Now you said the statement that he was glad to hear
about it=- A, Yes,

Q. --that was an order approving the agreement? A, Yes,
the only thing-- (8)

I then began my line of questinning about What Judge Holtzoff had
said en the same subject at the later hearinmg of June 20, 1969;

Qe Were you present in court on June 20, 1969 when this
matter came up? A, Yes,

Q. For approval? A. Yes., Mr, Curry. (9)
At that time I tried to produce the transcript >f the hearing
of June 20 but I couldn®*t find the original and Mr, Frohlch objected

to my using a duplicated copy. So I had to postpone the cross-

T Saile,page 93 lines 1-20,
. B e Same; page 95 lines 7-9
Q. Same page 98 lines 15-19,
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examination until the following day. It then continued as followss
Q. Were you present at the hearing of June 20, 1969
at which Judge Holtzoff considered your petition for ratification
of the settlement? (10)
Vrs, Cohen did not answer the question because Mr, Frohlich
again objected, Thereafter there was a long bench conference (11)
at which Judge Waddy examined each part of the transcript about which
I wanted to question Vrs., Cohen, He then ruled:
THE COURT: ose001 will permit Mr, Curry to do this:
namely to show WNrs, Cohen the particular portions of this
transcript without reading them to her and without having her

read them aloud in connection with her answer that it was an
approved settlement, that the settlement was approved,

After having her raad this and having her see if it refreshes
her recollection, if she then says it does not refresh her
recollection, that is the end of it, If it does refresh her
recollection, then he can ask her whether or not it in any
way affects her answer as to the judge®s approval,

If it does not affect her answer and he wants to use this
part of it at the time he gets ready to put it in evidence
I will rule on it at that time, (13)
After the bench conference, Judge Waddy personally continued

the interrogations

THE COURT: Were you present in Judge Holtzoff's court
onn June the 20th at a hearing concerning this matter? A, I .

don®t remember, your Honor,

THE COURT: Preoceed, THE WITNESS: I don®t remember, (14)

This was the same question I had asked Vrs, Cohen the day before

and she had answered affirmatively., It appeared to me that overnight

% AR YT T

10, Same, page 146 lines 10-12,

11, Trial transcript 1 13 70 g : B
filed § 16 70. P 3 70 page 216 lines 10-12, R-146

12, Same, page 216 line 15 to page 223 line 21,
13, Same page 221 line 3 to page 22 line 7,

14, Same page 224 line 3 to'page 225 line 3.
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she had received some Rosenmanian (15) advice, After recovering

my self-possession, I continued: (16)

From January 14, 1970 transcript page 225 lines 16-26

BY VR., CURRY

Qe Now, would you examine this document (17) and indicate
whether your recollection is refrethed as to whether you were
in court on that date? A, I don't remember it now,

Q. Well, would you look at this and see if it refreshes
your recollection?, A, Way I see it=--wves the document does
refresh my recollection,

Qe And you were present that day? A, Yes, I think I
was-~1 think,

I then showed Vrs, Cohen the June 20 transcript, where it read:

From the June 20, 1969 transcript, page 17 lines 17-20

VR, FROHLICH: ,,.I just would say *that not only was
the settlement approved but the money was paid out,

THE COURT [Judge Holtzoff]: I undersind, I am not
going to approve the settlement, Now I have ruled,

From the January 14, 1960  transcript, page 225 line 27 to page 226
line 13,
Qs Now, lrs, Cohen I want to refer you to these lines and

I will point them out to you if you don't mind, line 19 but
it maybe is 18, 19 and 20 on page 17.and it is here =--don®t

read it,

THE COURT: Don®t read it out loud.. The WITNESS: Yes,

15. Tt will be recalled that Judge '3am Rosenman was FDR's
top speechwriter, Durine the *22 campaign Roosevelt promised
cheering thousands at Forbes [Field that he would balarce the
budget, Writing his *36 cdmraiem speeches, this then-rhampion
budeet-buster asked Rosenman how to exvlain about the 3peech,
Rosenman 1s said to have said: "Nothing to do, lr, President,
but just denv you were thers.”

16, In the following excervnis 1 have interspersed the
segments of the June 20 transeript that ¥rs, Cohen was reading
silently before making each answer,

17, Hearing transcrivpt, 6 20 69, Daft, EZxh, 6, R-153 filed
6 5 70, '
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BY MR. CURRY: Q, And I ask you whether that refreshes
your recollection as to whether the court approved the settlement,?
A, From that sentence I would say no,

Q. That does not refresh your recollection as té'whether
the court approved the settlement? A, No,

I then showed Mrs, Cohen the June 20 transcript again:

From the June 20, 1969 transcript, page 14, lines 5-7.

THE COURT: The Court obviously under the circﬁmstances

should not approve the settlement. I will postpone any
action on the settlement, ..

I From the January 14, 1960 Transcript, page 226 1ling 14 to 227

line 7. . you " {
Q. Now I woiald like/ to lcok at this page and excuse me

for standing so ¢lose, A, That®s allright,

Qs Page 14, lines 5,0f the same transcript and I refer
you to lines 5, 6, and 7, and ask you the same question regard-
ing those lines, A, N¢, Mr, Curry. ‘

Q. Does +that refresh your rec@llection in any respect?
...Well I mean as to the guestion.of whether the court approved
it? . THE WITNESS: not that sentence., It doesn’t,

BY VMR,CURRY: Q, Does it refresh your recollection. A, Well,
I understand, yes, he did approve it,

Q, That makes you feel even more strongly, icés it, that
the court did approve the settlement--is that your contention?
A, That Judge Holtzoff said so, yes,

T then showed VNrs, Cohen another passage fromtthe Junepzd transcripte
Erdm the June 20, 1969, tfanécript p. 13, lines 11-14

: THE COURT [Judge Holtzoff] Of course the executrik
has authority to settle the matter with the approval of
the court, but of course the court would consider any
objection on the part of the parties interested.

From the January 14, 1970 transcript, page 227 line 13 to .

page 228 line 2,

Q.. I ask you to look at page 13 line 11, and I will point
it out to you exactly. A. This one?

Q4 Yes, line 11 to 14 and‘asﬁyou the same question as to
whether it refreshes your recollection as to.whether the court
approved the settlement? A, Qh, yes, it refreshes my memory.

Q, Yes? A, Yes.
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Q. And does it make you feel more strongly tham ever that
he did approve it? A, Yes, he did, Mr, Curry, because he said
he wanted to sign it before he went to Europe which fold:me
that he approeed the settlement, We were only waiting for
the approval from the other legatees, That is what I understood
the approval to mean,

I then showed Mrs, Cohen another passage from the June 20 transcripts:

From the June 20, 1969 transcript, page 11, lines 10-23,

THE COURT{ Judge Holtzoff]s Of course,so far as this
court is concerned, this settlement was subject to the Court's
approval?

MR. SHER: Well, Bt was subject totthe Court®s approval,
as I understand it, Y“ur Honor, only because the matter is
a case pending in probate: and it needed the approval of
the probate court,

THE COURT: Then the court finds itself in this posi-
tion does it not: that before the settlement is comsummated
the parties must agree to the settlement,

MR, SHER: That is correct,

THE COURT: That being so, I think the only course
that the court can pursue is not to approve the settlement,
I seenothing else for the Cour® to dos do you?

BY MR. CURRY:

Qs And next on page 11, line 9-20 and checking
this I find that I am referring to lines 10 through
23, And I will ask you to read those lines and ask you again
whether that refreshes.s your recollection as to the question
whéther the Court approved the settlement? A, That tells me
right there in that sentence.

A, That the Court did approve the settlement? A, Yes, We
were only waiting for the approval from the Probate Cour®,

THE COURT {[Judge WaddyJs The question iss having read that,
does that refresh your recollection?

THE WITNESS: Yes, it does, your Honor,

THE COURT: As to whether or not the court approved, is
that right?

THE WETNESS: Yes, your Honor,

I then showed Mrs, Cohen another segment of the June 20,1969 transcript:
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From the June 20, 1969 transcript, page 17 lines 1-5

THE COURT:[ Judge Holtzoff]: It certainly would be
inappropriate for this Court to approve the settlement,
which the principal party repudiates. A party is entitled:
to revudiate an oral agreement; nevertheless the court will
noét avprofe it, I am sorry you are in this position,

From the January 14, 1970 transcript, page 228 line 26 &o page
229 line 6.,

BY MR. CURRYy Q, Now I would like to refer lastly to page
17 line 3 or thereabouts, tnd I will ask you, and I find that
I am referring to lines 1 through 5 of the transcript, and ask
you whether the lines referredto refresh. your recollection

as to whether the court approved the settlement--that is the
last one. What is your ansWer, lady? A, The same as before,
Mr, Curry. It didn®t change my understanding of it, that the
Court did approve,

To appreciate the importance of lrs, Cohen's misrepresentations,
one‘must place himself in the position of a juror to whom a pleasant-
looking and highly intelligent lady is explaining the contents of
a document that he himself cannot see, Certainly such aljurorfwould
not only have been sorely deceived, He would also have gotten the
impression that VMrs, Cohen was triumphantly vindieating her cred-
ibility as a witness against a rather unpleasant old man who was
trying to make a liar - out of her ; The impressin would have been
very strong because the testimony-came at the very close of Vrs.
Cohen's appearance on the stand, . s

It is not easy to discrédit a lady, but I felt certain that I
could, I might have approached thé bhench and asked for a perjury
citation but T felt that Mrs. Cohenk lies were less her fault than
her counsel's, I waited, planning to put in the evidence of her

perfidy at the close of my own case, and showing the transcript

to theijury to demonstrate that the facts were diametricadlly
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contrary to Mrs, Cohen®s representation of them, I relied on my
right, as above stated, to present such impeaching evidence.

But Judge Waddy did not recognize my right to do that. This
error was a strategic one, For it if for no other, his judgment
should be reversed, My counsel offered the June 20, 1969 trans-
cript in evidence and there was a long argument about it (18)
after which it was excluded . Mr, Dowdey offered separately the
various parts above quoted but they were also excluded.

Judge Waddy said that the evidence of the true contents of
the transcript was "not impeaching.," He also had some idea to

the effect that the June 20 proceeding was irrelevant or incom-

petent because the title on some of the pleadings considered at

that hearing was not that of the present case but that of the probate
case in which Mrs, Cohen had been appointed executrix of her hus-
band's estate. .He emphasized this (to me utterly irrelevant)

point by cross-examining me personally in a very overbearing way
about the matter. This occurred at the very end of my testimony

and must have made a powerful adverse impression on the jury.

The other points-made during the argument on this point seem
to me insufficiently substantial to justify refuting. If WMr.
Frohlich thinks they are, he can argue them in Mrs. Cohen's brief.
If he does not so justify this exclusion of proper impeaching ev-

idence, then the judgment of the lower court should be reversed,

18, Trial transcript 1 20 69 pasges 753-788, R7150,
filed 5 15 70, :
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6, THE COURT ERRED BY EXCLUDING COMPETENT EVIDENCE
OF LITIGIOUS/ HARASSVMENT AGAINST ME, INCLUDING VARIOUS
PROCEDURAL STEPS, COURT ORDERS, ETC., WHICH TENDED TO
PROVE DURESS IN THE FORM OF THREATS THAT I WOULD BE FORCED
INTO TRIAL wITHOUT COUNSEL AND WITHOUT ADEQUATE- OPPORTUN-
ITY TO PREPARE

Among the defenses put forward in my answer (1) was the follow-

=t During all the settlement negotiations,.,..I was subjected.
to extreme harassment which has been described in part in other
pleadings herein. Said harassment amounted to duress rendéring
the alleged agreement void,

The reference to "other pleadings" was mainly to an affidavit that

I had filed on August 27, 196922)It concerned various intimidations
that I suffered beiween the time of the filing of the main suit on
January 13, 1969 and the alleged date of settlemement, May 23, 1969,
It does not refer to the many other similar badgerings to which I
have been subjected after that time,

I will hot repeat the details., These hectorings took the form
mainly of procedural steps taken by lrs, Cohen's attorneys, or by
mine in collaboration with them, orders obtained, etc,, which so
obstructed my preparation aﬁd S0 shortened the timeiin which it
was required to be performed as to threaten me with ﬁrial, unprepared
and without counsel, before an obviously impatient and unfriendly
judge,

For instance, these annoyances began when Judge McGuire ordered

me to finish all pretrial discovery of evidence (on matters involving - °

more than twenty years of law practice) within only nine days
after the filing of tne nomp’alni (3) Thls "rush act” ‘continued

TEAT ) ROy ROV TINERANLT B i 7 St VNSRS e e v 2

1, Vy an%wer to Tfs. COnan s motion for judgment 915,
R-61, 10 6 69,

2, Vy motinn for separate trials of separable issues,

3. Judge lecGuire's order, R-10, filed 1 16 69; hearing
transcript 1 14 69 page 12 line 17 to page 13 line 2, R-68
filed 10 13 69
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in various forms until May 21, when the case was set for trial,
Judge Holtzoff urgently =»sked my attorney to negotiate a set-
lenent out 6f my presence and report itbackas a "fait accompli®
for approval, (4) During the negotiations which followed, Sher
quarrelled violently with me in the presence of our opponents,and

threarened that if I did not settle he would quit the case,

denounce me fo the judge, and throw me, who had not tried a case
for thirty or more years, on my own resources,

Even under these pressures, I did not agree to settle, But if
I had, I contend that the agreement would have been void for duress.
During the trial of the "supplementary proceedings," some of the
evidence of duress was admitted by Judege Waddy. But the great
bulk of it was excluded because he prevented me from using any such
evidence if it involved "processes of the court." He said that
"You are trying to impugn the integrity of the entire court and I
am not going to permit ity "(6)

In my opening statement (7) I had told the jury:

i show...,that I was under great pressure to make some
kind gfw;é%tlement. My evidence will show, I hope, that the
pressure came from many sources,. It came from the fagt that...
the complaint was filed on January.21 [amendeq complalqtj and
that by order of this court, the time for taking depogltlons
in preparation for the case was set for February. l, nine days

later.

L, Hearing transcript, 5 21 69 vol, A p, 7 line 10-22,
R-35 filed 6 2 69, This transcript was admitted in evidence
as Deft, Exh, 13b. This exhitit is not docketed or included
as such in the record in spite of Judge Waddy's order that
it be done (R-164, 8 5 70).

6. Trial transcript 1 15 70 page 342A lines 25 and 26,
R-147 filed 5 15 70,

-

i Trial transcript 1 13 70, page 44 line 2 to page 47
line 7, R-145 filed 5 15 70,
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The pressure came, I must say, from, ., the court because
Judge Holtzoff said that if this case is brought to an open
hearing it will lead to....
he and Judge Waddy
Mrs., Cohen's attorney interruptéd me at this point and/kept me from
telling the jury about how Judge Holtzoff had insisted that an open
trial would scandalize the legal profession, how he had urged neg-
otiations by my attorney out of my presence (8), At a later point,
Judge Waddy also prevented me from telling the " jury about the
181,000 documents that lMrs, Cohen's lawyer forced me, at tremendous
snconvenience to dig up from my obsolete 20-year-cld papers in
the cellar of my hcuse., (9).
My attorney, Vr. Sher, had changed sides in the case and had be=
come star witness for the other side, ON direct examination, he
insisted that I had made the alleged settlement. He denied that

pressure was brought against me, (10) When cross~-examining him,

I essayed to show the contrary. T asked him the following very

simple quéstion: (11):

What action was taken in.the case after you came into it,..
what was the first actinn taken in the case after you came
in?

Vrs., Cohen's attorney there objected and said, "I don't know
what it has to do with the issue of whether or* not the case was
settled, " Judge Waddy asked me to explain and I saidj

I was goini to show the course of the litigation and the
urgency I was under and that I was under duress,

L R T TS B s

a, geéring transcript, 5 21 69, vol., A, page 2 lines 5-8,
page 4 lines 17-22 and page 7 lines 10-22, R-35 filed 6 2 61;
also see footnote 4 above,

9, Trial transcript 1 13 70 page 50 line 11 toA age
51 line 6, R-145 filed 5 15 70, ok

10, Trial transcript 1 15/ 70 page 277 line 25 to page
278 line &4, R-147 filed 5 15 70, o : i

11. Same, page 342 A line 4 to page 345 inclusive,
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His Honor replied that I was not entitled to show that the “ordinary
processes of the court constituted duress.* (12) He sustained Mr,
FRohlich®s objection. I ¢thén further explained (13) that:s
I would like ©o show ' that.at the time he .camé inte thé o
case there was an order,..which limited my taking depositions
to February 1 in spite of the fact that the oomplaint had been
filed on January 21 and that I have never been able to..,.
A ¢ this point the court interrupted me again andprevented me from
saying that I had never been able to take any depesitdions up to
the gime that the case was called for trial; that meanwhile my
opponents had taken wvoluminuus testimony from me without regard to
the deadline established by Judge McGuire, Judge Waddy said that
"this would occur through routine court processes.” After his
Honor®s interruption, I continued, sayifig that:
I am sorry to say that Mr, Sher made no effort to correct
it. I think he collaborated with all therparties involved in
the litigation to use it as a means of bringing me under
pressure to make a settlement and...I was under threat of
immediate trial without preparation, and therefore the alleged
settlement should not bezenforced,
But my explanation did not serve to change Judge Waddy®s deci&sion
forbidding me to asks "what was the first action taken in the case
after [Sher] entered into it."

This ruling prevented me from adducing many okther important
igdems of evidence as to misuse of court processes for purposes of

duress. The jury was kept in ignorance of many facts of which those

set forth in my affidavit of August 27, 1969 are examples, (14) If

12, Same; page 342 lihe 9.
13. Same, pages 343-44,

14, My motion for separate trial of separable issues,
197-41, R-49, 8 27 69,
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the jury had known these facts, it is quite possible they would
have answered Judge Waddy®s fourth interrogatory: (15), about
whether there was duress or undue influence, in the affirmative.

Judge WAddy was mistaken when he said that I was "trying to im-
pugn the integrity of the éntire court.,"” To the contrary, I
was trying to preserve that integri~ty (and also to win my case)
by preventing judicial processss from being used to force me into
an unfair, illegal and improper settlemenf of this case,

Of course it might have been hard for me to convince the jjury
that a lawyer of my age is so vulnerable and that other lawyers are
so wicked as to trick and abuse me in this way, However, I was
certainly entitled to present my evidence in an effort to prové
that defense.

T am familiar: with the general principle that it is not duress
for a person to use the court to insist on what he~thinks are his
legal rights, But such duréss may well exist (16) where the processes
of the court are used to oppress.the vietim and cause»him unnecessary
hardship, where the coercive effect is enough to overcome the free
will of the victimi

I have no notion on what theory Judge Waddy based his exclusion
of this evidénce, Perhaps in her brief lNMrs, Cohen can supply a
justification, If not, then the judgment of the lower court should

be reversed,

15, Special verdict, R- 138, filed 1 22 70,

' .16, Wise v, WMidtown Motors, 42 N,W, 2nd 40L; Morse v.
Woodworth (Wass,) 29 N.E. 525,
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7. THE COURT ERRED BY EXCLUDING COMPETENT EVIDENCE AND

REFUSING JURY INSTRUCTIONS AND OMITTING FROM THE SPECIAL
VERDICT ANY INTERROGATORY ABOUT MY DEFENSE THAT THE
ALLEGED STIPULATION TO PAY FOR THE SERVICES OF CONGRESSMAN
BINGHAM ET. AL, ON INDIAN CLAIMS CASES AT THE RATE OF
$1500 PER HOUR WAS UNCONSCIONABLE AND SO UNENFORCEABLE.

One of my defenses was that the alleged stipulation providing
payment of $150,000 (or at the rate of $1500 per hour) for services
rendered by Bingham and his associates was unconscionable and there-
fore void, Unconscionableness is a traditimnal defense, especially
to claims for attorneys® fees(l). WMrs., Cohen raised no objection
to my making this defense, In fact, she herself submitted a proposed
instruction on the subject.

Judge Waddy excluded a great deal of competent evidence® tending
to prove that the services of Bingham et. al. in the Indian cases
were of trivial value compared to the amount claimed., His failure
to instruct the jury about the question of unconscionableness was
also erroneous(2). He erred when he refused to include in his
form of special verdict (3) any interrogatory as to this issue (4).

The effect of this omission actually was to deprive me of any trial

on the issue, in violation of the Due Process Clause.
This court should be especially considerate of a plea of un-

unconscionableness in this kind of case, The fee is unconseionable
not only as to me but also as to the Indians. They are wards of the

United States and the fee is to be paid out of trust funds still
T Hume v, U.S. 132 U.S. 406, 33 L, Ed. 393, 10 S, Ct,
13; In re Greer, 380 P 2nd 482, L86, 61 Wash 2nd 741; VcCoy v.

Gas Engine and Power Co. 119 N.Y.S, 864, 135 App. Div. 771.

2. American Jurisprudence, Appeal and Error, §106 and
cases-~cited (footnotes 14 and 15).

3 Special Verdict, R-138, filed 1 22 70.

L, Rule 49, Rules of Civil Procedure for the U.S. District
Courts, as amended to July 1, 1968,
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under control of the United States government., The duty of
protecting those funds involves the highest possible congiderations

of public morality, As an agency of the United States, this duty falls
directly upon this Honorable Court.,

The allegations of my answer respecting unconscionableness
(5) were:s

The settlement agreement as alleged in plaintiff®’s motion
would require the payment by ine 6f the sum of $150,000 to her .
for 100 hours of legal work allegedly performed in 1947 and 1948 ’
on Indian claims cases filed by me between 1947 and 1951 land
since then continuously prosecuted by me and my associates up
tothe present time, involving the expenditure of many man-
years of legal work,

I never promised, nor even suggested the possibility of
promising, personally to pay the defendant any sum of money
whatsoever in settlement of her claim but have continuously
insisted that if any sum at all-were paid it must be paid
by the attorney of record in the Indian claims cases, I.S.
Weissbrodt,

The settlement contract alleged by plaintiff would have
violated §34 of our Canons of Professional Ethics as to division
of fees among lawyers, If the settlement had been made it
would have been at the rate of $1500 per hour for the services
allegedly rendered, '

The attorneys who claim to have done the work were never
authorized under federal law to act as such, The work they
did was of a kind that under my agreement with them they
were not authorized to do,

The division of the- fees, therefore, would not have been
"based on a division of services and responsibility" but to
the contrary would have been a brokerage fee or split of com-
missions among dealers in Indian attorney contracits, an
arrangement in which I never had taken any part nor agreed
to take any part.

Because said fee was so exorbitant, the alleged contract s
to pay it would have been unconscionable and in equity should
not be enforced by this Honorable €ourt.

The reference to 160 hours of work is derived from an affidavit

S Vy answer to Mrs, Cohen®s motion for judgment, %Y 2,
3, 9 and 10, R-61, 10 6 69,
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filed by Congressman Bingham a week or two before the date on which
the atleged 'stipulation was made (£). In it he swore that:

After the agreement was siened, Mr, Cohen and I rendered
approximately 100-200 hours of work on Indian claims, I par-
ticularly remember working on the Tlingit and Haida case,
After the trial of the "supplementary ppoceedings" to enforece

the stipulation began, my first qaestion about my defense of un-

conscionableness was addressed to Vrs, Cohen: "Are you familiar with

the work done by Mr, Cohen on the claims cases?" The evidence was
excluded on grounds of irrelevancy (7). oOn the same grounds,
Judge Waddy excluded excerpts from Congressman Bingham's depo-
sition(8) to the effect that when the work was done, he was 33
years old, without experience in Indian’law, and that the work he
did on the claims was "not of any great value to the cases,"
Similarly excluded was  his testimony that %f he had charged for the
work on a time basis the charge would have/ginlhe rate of $30 per
hour instead of $1500, (9),

After the seven days of testimon: had been completeq. on
January 22, 1969,Vrs., Cohen's lawyer proposed to the court an

instruction defining the term "uncons@onability." (10), I submitted

6. Bihgham affidavit, page 2 lines 5-8, attached to Mrs,
Cohen's opposition *o summary judgment, R-30, 5 12 49,

Trial transcript, 1 15 70, page 165 1line 8 to rage
170 line 1, also Pe 177 line 4 +to page 178 line 11, also a+t
page 192-204, also page 232 line 7 to page 240 line 17, R-146,
filed 5 15 70

e, Bingham deposition, 11 5 69 page 6 line 13 to page 11
line 23, R=90 filed 11 20 693 offered but excluded, trial -
transcript 1 21 70 page 789 1line 1 to page 794 line 1, R-151
filed:'5 15 70,

9. Bingham deposition 11 19 69 page 38 line 1 to page 39
line 1, R-110 filed 12 8 69.

10, Vrs, Cohen's proposed instruction No, 3, R-135 filed
1 22 70
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6ne defining “unconscionableness“(11). The two competing instructions
were discussed at great length in chambers (12), The Judge said
that he personally would"have to prepare instructions and pre-
sent them on the question of unconscionability,both sides having
asked for such an instruction.“(13). A little later, Mr, Frohlich
remied the Judge of his promise and the judge replied that:(14)
" +he ;Court will work on its own instruction on duress as applicable
to this case. The same goes for unconscionable conduct.”"

It was only éfter Mr, Frohlich and I had finished our»closing
addresses to the jury that we disco&ered that Judge Waddy was
not complying with his commitment., Careful examination of his
charge to the jury (15) discloses not a word on the subject of
unconscionableness., Ny associate Vr. Dowdey objected to various
errors in the charge. Among other things, he said that "we also
object to the failure of the court to instruct on the cntract
being unconscionable although both sides:sSubmitted instructions
on that." (16). To this Judge Waddy replied only that "Your mo-
tion is denied and your objection is overruled." DoWdey also
objected to the Judge®s failure tO include in the special verdict

a question as to unconscionableness (17) and the judge overruled his

ll.‘ My proposed instructinn No. 8, R-136 filed 1 22 70,

12, Trial transcript 1 21 70, page 822-23 and 828-29,
R-151 filed 5 15 70,

13, Same, page 823,
14, Same, page 828 lines 22-26

15, Trial transcript 1 22 70, pages 896-926, R-152, filed
5 28 70,

”~

16.. Same, page 921 line 26 to page 922 line 1,

17. Same, page 919 line 26, See also proposed interrogato- .
ries to Jury, Interrogatory No, 5, R-157 filed 1 22 70,
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objection,

Judge Waddy's handling of this issue mystifies me. He seems
" to have been so confused by the time the case went to the jury that
on this topic he was completely immobilized, I have a theory tﬁat
may explain if it does not excuse his conduct. Throughout the
argumenit on this topic, he kept insisting that, contrary to the
statements of both parties, the claim was for profits of a partnership
and not for."services rendered," He did this even with the cold
print of the pleadings staring him in the face,

His refusal to recognize facts seems to have stemmed from exper-
jences of the Judge's youth, It seems that before he went on the
bench, he was a member of a law firm and that thersafter he drew
some profits from some of the firm®s cases without ever dbing'any
work on them. He must have imagined a situation in which his former
partners would object to these payments on the grounds he had not
performed work on the cases, He seemed unable to believe that other
prominent lawyers could possibly have entered into an arrangment
either in 1947 or in 1969, providing for no more than an "adequate"
payment for their services,

Thus when he heard evidence as to the value of the services, he
could not believe that it.could possibly be right, This explanation
of his conduct, or rather theory about his conduct, is supported by
colloquys between me and H's Honor and between him and Dowdey. When
I asked Mrs. Cohen whether she was familiar with the work that Cohen

did on the cases, and Judge Waddy excluded the evidence (18), Thére

-

18, Trial transcript 1 14 70 page 165 line 165 line 8 to
page 166 line 1, R-146 filed 5 15 70,
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followed a long discussion as to whether the alleged settlement
was “for services rendered " or for the profits of a partnership.

I asked his Honor whether I could submit any evidence as to the

work done or not done by Bingham et. al., and he answered "No,Sir,"

(19) and explained:

After all, Mr, Curry, if this is a suit for an accounting
of a partnership, which it is alleged to be, many times an indi-
vidual partner might never touch a case., I _.happen to have been
a member of a partnership myself, before I came on the bench...
And when 1 left that partnership there were arrangements that
my interests in the partnership would be paid out even though .
in many of the cases I had never seen (sic),"

I then contended (20) that:

In the ptetrial statement, your Honor, there isn't a word
that indicates that this is a settlement of a pa rtnership
claim. This was a settlement for services rendered.

But Judge Waddy insisted that this did not appear in the prétrial
statement (21) or in the pretrial report (22)., So he said to me:(23)

Where do you find that, sir, I don't say it isn®'t there,
I am simply asking you to point it out to me,

Then the following exchange occurred, I_have juxtaposed a part of
it horizontally to show that Judge Waddy and I were reading the same
text but thaf we disagreed about what the text said (23);

MR. CURRY: Shall I read it?

THE COURT: Yes, please,

19, Trial transcript, 1 15 70, page 238, R-147,7filed
515 70

20, Same, page 239.

21, WMrs. Cohen's pretrial statement, page 1, 11 12 69.
This document was omitted from the record despite Judge
Waddy®s order that it be included (R-164, 8 & 69).

22, « Pretrial report page 2 lines 4-9, R-86 11 14 69,

) 23, Trial transcript, 1 15 70 page 236 1lines 20
line 9, R-147, filed 5 15 70 e 1 to page 237
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MR, CURRY: The first sentence THE COURT: I dont find that
1 lansuage in the pretrial order

says thats
of November 14, I find thefcl-
"The plaintiff asserts lowing:"The plaintiff asserts
that the case was settled be- that the case was settled be-
tween the parties themselves, in tween the parties themselves,

in the presence of their attor

the presence of their attorn=
eys on May 23, 1969 by an

eys on Vay 23, 1969 by an

agreement that the Defendant agreement that the Defendant
would pay to Plaintiff the would pay to Plaintiff the
sum of $150,000 for services sum of $150,000 for services
rendered with the payment of rendered with the payment of
such sum to be made to Plaintiff guch sum to be made to Plaintit
by I.S. Weissbrodt Esd,from Defén= by I.S. Weissbrodt Esq.from Def
dant's moneys held by him," dant s moneys held by him ....

And I think I recollect the same
language was used.,.

¥R. CURRY: The language which your Honor first read is the
language to which I refer. This was a basic element of the agreemer
_-of the settlement agreement as alleged.

THE COURT: Centlemen I have indicated what my ruling will’ be,

that I will permit evidence as to the pelationship of the parties
out of which this claim grew.,

MR, CURRY: AT the time?

THE COURT: You have indicated that you do not intend to
show that the original relationship was unconscionable.

My, CURRY. Th e ofiginal agreement was unconscionable [ ?]

THE COURT: You do not intend to show that the original
agreement was unconscionable, I will still permit evidence as
to that relationship on your jgssue as to whether or not the set-
lement of the problems that grew out of that relationship was
unconscionable, if you desire to present such evidence.

MR, CURRY: When gour honor says that I may introduce evi-
dence or cross-question about the relations betwemn the parties,
may I assume that your HOnor will permit questions as to ‘the

amount of work done...
THE COURT: No, sir,
Mr. CURRY: ...under the agreeement?

THE COURT: No,sir you may not make that assumption., The
assumption of what I have said is that you can put in evidence

of the agreement,

So it all ended up with the Judge excluding all evidence of
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unconscionableness except the 1947 agreeement with Bingham and
Henry Cohen, When he made this ruling he fully understood that I
did not contend that the agreement was unconscionable. So I
kindly thanked him for nothing and dropped the argument pending
appeal. - T could have argued further with Judge Waddy, as T have
above,/ﬁha% the original agreement between me and tkhe New York
lawyers was not a partnership at-all but an agreement for the
employment of legal help, But if he could nof read and understand
a brief passage in the pretrial report, I saw no use oftaking up

with him any farther a complex document like the 1947 agreement,:

I hope I have shown above that Judge Waddy was in error when
he excluded competent evidence about ny defense of unconscionableness,
when he refused instructions on the same subject, and when he
omitted all reference to this matter from his form of special
verdict, If so, the judgment of the court below should be

reversed,

24, See page 57-3”37?%wf

o &
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8 THE COURT ERRED BY ADMITTING EVIDENCE OF I'Y FORMER
ATTORNEYS, I.S. WEISSBRODT AND ROBERT E. SHER,
CONCERNING PRIVILEGED COVMMUNICATIONS BETWEEN ME AND
THEM AND BY EXCLUDING EVIDENCE TENDING TO SHOW
THE ETHICAL AND LEGAL IVPROPRIETY OF PREVIOUS DIS-
CLOSURES OF SAID COMMUNICATIONS BY SHER.

Invoking as a client the privilege against disclosure of

confidential communications to one®s lawyer is like "taking the
Fifth" because it is sometimes construed as an attempt to con-
ceal unfavorable information., In invoking it, this was not my
purpose which was rather to prevent the use of information intend-
ed to be confidential which in form and effect, rather than substance,
was extremely prejudicial, Such evidence was given by I.S. Weissbrodt
and Robert E, Sher, my attorneys who had changed sides at a critical
stage of the case had appeared as witnesses against me. They testified
to many matters of a privileged nature (1)

I duly raised an objection to this type of evidence, which I
had a right to do (2). Judge Waddy overruled my objections on the
ground that I had waived the privilege by my own previous disclosures
to the court., He was wrong, I showed that my own disclosures were
necessitated by the malicious disclosures made even before that
by my attorney. Therefore my own disclosure should not have been
treated as a waiver (3),

I then tried to discredit Sher®s testimony by showing that his
prior disclosure of my confidences was illegal and improper, Judge

Waddy excluded this evidence. This was also wrong, It showed improp-

LS Trial transcript 1 15 70, 1 16 70 and 1 19 70, from
page 231 to page 636, R-147, 148 and 149 filed 5 15 70.

24 American Jurisprudence, Evidence, §460 and cases cited.

3. American JUrisprudence, Witnesses §395 and cases cited.
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was testifyingend was admissible to impeach him(4), But Judge

Waddy excluded it, saying that he would "not permit this jury to

try Yr, Sher," : '
- Judge Waddy's remark was comparable to what Judge Holtzoff

had said when he obgected to an open trlal of the case because it
it would injure the image of the bar in the eyes of the general pub-
lic, The bench and bar do not constitute a herd, tribe or blood
brotherhood whose members must at all costs defend against any
attack on another member, The prime‘duty of judges is not to their
fellow lawyers but to litigants whom these lawyers serve, sometimes
very inzdequately and unfaithfully., The foibles,faulis and failings
of lawyers should not be coneealed at the expense of justice,
In fact, lawyers are by no means saints and the sooner the-public
knows it the mére it will serve their interest,

The piece of evidence most deadly to my case which was admitted
by Judge Waddy in violationAof the client-attorney vrivilege against
disclosure was a letter of mine dated VWay 23, 1969 (5), the day on
which the settlement stipulation is alleged to have been made, In
that letter I used some extremely iil-advised 1anguaée as follows:

I agreed to the settlement of the Cohen case today not

of my own volition nor of my own good judgment but because of

tremendous pressure from you, I still consider the settlement

unwise and very unfair to me, I wish I could devise some
way to repudiate it now,

Obviously this letter was not written for public consumption nor

err- B

L, Hunt v. Rumsey, 93 Mich, 47 N.W. 105, 106, 9 L.R/A,.
6743 American Jurisprudence, Witnesses $723,

5, My letter of 5 23 69, Pif, Exn. L, attached to my
motion for correction of reccrd, R- 158 6 17 70
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to be read by my enemies, If so, it would certainly have been
written in different language. It contained words like "repudiate"
and "devise a way" which have sinister connotations, But my princi-
pal mistake was to refer to the result of the negotiations of that
day as a settlement without using the ad jective "tentative." 1In
the rest of the letter, I made clear that I considered it tentative
and in Sher®s letter of May 26, 1969 to me (6) he indicated that
he also considered it tentative, HE said, for instance, that
the stipulation "will state" that the deal was for services,

Why was I so careless? Bécause, in spite of my disagreements
with him, I expected him to comply with the basic reqyirements of

our Canons of Ethics. I did not expect that he would change
sides completely and join with Frohlich and Weissbrodt to force

me to accept the alleged stipulation as final before it was even
put down on paper,

But that is exactly what Sher did, almost immediately. After
his letter of June 26 he had said that he was writing up the
settlement, But a few days later, on June 10, he filed a document
in court (7) which, so far as I can see, had no purpose except
to express his hostility to me and to serve my opponent®s interests,
He called the document a "Reques<t of Escrow Agent for Instructibns."
But there was nothing about which he needed to ask instructions,

It was purely a voluntary effort to pre judice me before the Court,

IN his document, Sher said that the settlement had been made, He

did not say that it was being written up,as he had said after his

6. Sher®s letter of 5 26 69, page 3 last full paragraph,
Ptf. Exh. 5. attached to Mrs, Cohen's response’to my motion for
correction of record, R-158, filed 6 17 70,

. Sher®s request for instructions, R-38, 6 10 69,
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letter to me, He did not say that it was tentative., He then
referred to my letter of May 23 and said{(7a)

Petitioner [3her) i§ in receipt of a letter from the de-
fendant dated Vay 23, 1969 advising that defendant desires to
repudiate the settlement, and instructing petitioner not to
disburse any of the settlement money without defendant's
written-authorization,

The money %o which this refers was the $150,QOO that he had
obtained from Weissbrodt and was holding, purporting (contréry to
his trust relation with me) to hold in trust for my opponent, Shef's
"request” did not mention the other parts of my letter in which I
made clear that what I wanted to repudiate was not a final agreement
buf a tentative one. When he filed it, he knew well that Judge
Holtzoff was very insistent on settlement of the case, He also knew,
but did not reveal t&me, the contents of a petition filed June 2
by Frohlich for approval of the settlement (8),

But I ledarned of the petifion for approval from another source
(an heir of Henry Cohen, his son Peter) and it was obvious that
I must act prompﬁly.tcrﬁggve?t a_put-up job in Judge Holtzoff's

courtroom (a “"fait accompli" if I may borrow Judge Holtzoff®s phrase),
So I filed an Answer (9) to Sher®s "request" to which T attached

a complete copy of my 1etter te Sher., This wag necessary to over-

come the effect of Sher's previous misrepresentation of my atti-

- e

72. Id at page 2 line 26 to page 3 line 2.

8. Mrs, Cohen's riotice to legatees and attached peti-
tion, R-37, 6 2 69:(also deft, exh, 30, R-153, filed 6 5 70).
- Though Vr, Frohlich knew I had dismissed Sher, he served this
notice,on him but not on me, And Sher did not let me. know
that the document existed,

9, Vy answer to Sher's request for instructions,R-39

6 18 69.
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tude (10),
It was the above-mentioned disclosure by me to Judge Holtsoff
that Judge Waddy invoked as a waiver of my privilege againsi dis=-
closure of confidential information., But my disclosures were ne-

cessitated by Sher®s action, AS shown above, they should not be

construed as a waiver of my privilege,
* % * #* % H* ¥ ¥ ¥ *

The importance to Mrs., Cohen®s case of this improper disclosure
of my confidences is showrpy a statement of her attorney at the
start of his opening address to the jury (11):

[A]fter we had appeared in court, and after the case

was settled, he [Curry] decides he doesn't want to go ahead.,

You will see produced in evidence a letter that he wrote to

his own attorney,Mr.Sher,saykng, and I quote, "I wish I

could figure out a way to repudiate that settlement.,"

When Frohlich made this statement, I objected and asked for a
mistrial, My motion was denied (12), In my own opening statement
to.the jury, I tried at least partially to overcome the effect of
‘Frohlich's statement by telling the jury that I could show that

the letter was a confidential one(13), Immediately, in the pre-

sence of the jury, Judge Waddy took me severely to task (14) and

10, This strategy was at least temporarily successful.
Judge Holtzoff was obviously displeased with me for not approv-
ing the "fait accompliy”that he had recommended. But he said
that I had a vright to withdraw from an oral agreement,

During a long argument he refused again and again to approve
the stipulation %ﬁearing transcript 6 20 69, Def, Exh,., 6, R-153,
filed 6 5 70)., He entered an order (R-42, 6 23 69) "authorizing
Sher to return the money to Weissbrodt. Weissbrodt deposited -it
in the escrow account established by order of Judge McGuire,

11. Transcript, 1 13 70 page 36 line 2:to page 37 line 12,
R-145, filed 5 15 70,

12, Same, page 40 line 13.to page 42 line 12,
13, Same, page 54 lines 4-7,
14, Same, page 54 lines 19-24,
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called me to the bench to accuse me of contempt of court(15).
This occurred at the very close of my opening statement. It must
have served to discredit me in the eyes of the jury, It also set
the tone for the entire tiial, | '
After taking the witness stand, Mr, Sher made his first dis-
closure of privileged confidential information when he spoke of

some not-too-important conversations between him and me (16).

I objected to these, invoking the privilege.: Jﬁdge Waddy over=-
ruled my objection (17), and said that:

AS to attorney-client relationship, that's denied on the
gronnds, Humber one, that the privilege has been waived by
virtue of the fact that all the correspondence concerning these
matters have been placed in the file by you; also there has
been an attack here,.or a claim by you, that your counsel
did not properly represent you and was guilty of certain mis-
conduct, and so on, Your objection will not be granted.

Mr, CURRY: Would your Honor consider the fact that the
privileged matters were originally put into the case by WVr,
Sher, which necessitated my going further into them?

THE COURT: I will consider it, but having considered
it today, I will not change my ruling.

The comments of Judge Waddy above quoted contain two separate
justifications for his ruiling. The first is that by my previous
disclosure of the same confidences waived my privilege against

having them disclosed to_the Jjuryv. This is wrong, as above stated,

As to Judge Waddy?s second suggestion, that I waived the privi=-
" lege by making charges+against Sher, this might have some validity

if I were suing Sher, or charging him with crime, or attempting to

have him disbarred. But in this case it seems so flimsy that
15. Same,.pageVSS li£g§'9—l8. .

16, Trial transcript, 1 15 70 page 245 lines L and R-14
filed 5 15 70, ’ o g

17, Same, page 245 lines 18-26
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I will not even argue it unless VNrs,Cohen does so in her brief, -
When the letter of VMay 23 was offered in evidence, I likewise
objected and Judge Wéddy overruled! me again, MNr, Fgohlich was

permitted to read the(le;ter aloud to the jury, with devastating
18 .
effect on my defense{ Later I questinned Sher about the discl osuure

of my secrets by him, At first he denied having made it (19) but
later he admitted it (20),I also questioned him about the proprie-
ty of his having revealed this information, I asked him (21)

Qe At the time you revealed the existence of this
letter toithe couri, were you conscious of the principies
of the Canons of Ethics with respect to the disclosure of
privile ged communications from clients?

An objection was made, no reason given, There followed a bench

conference about various matters, during which the following(22)
occurreds

THE COURT: I am not going to let this jury try Mr, Sher,

MR. DOWDEY: I certainly think it goes to the witness?

veracity and certainly to the improprieties of the thing; ...

THE COURT: I will sustain the objection, I think it is
a proper one, and I will not permit any cross-examination
with respect to the ethics of Mr, Sher in this connection,

MR. CURRY: Would you permit cross-examination with res-
pect to the propriety of the defendant®s attorney®s conduct
as defined by law?

THE COURT;: No, No, that is irrelevant to the issues be-

fore me, I will not permit it,
*****%******

18, Same, page 267 line & to page 277 line 39,
19. Same, page 285 line 5=7%
20, Same, page 285 lines 25-27,

21, Trial transcript 1 16 70, pages 399-400, R-148, filed
515 70,

22, ,Same, page 405 line 2 to page 408 line 3,
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For the reasons above stated, Judge Waddy erred first when he
admitted over my.objections privileged communications betwenn me
and Sher and Weissbrodt., A He also erred by excluding my cross-
examination with respect to Sher's improper and unethical conduct
in connection with the litigation in which he was testifying, For

that reason, the judgment below should be reversed.
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9. THE COURT ERRED BY ADMITTING INCOMPETENT EVIDENCE

ABOUT ALLEGED UNACCEPTED OFFERS OF SETTLEMENT PRIOR TO
THE STIPULATION ALLEGEDLY ACCEPTED BY THE PLAINTIFF,

An excellent explanation of the Verdict against me in the
lower court may be that the opposing witnesses were permitted to
testify not only about the alleged offer that Mrs. Cohen claims
to have accepted but also as to other prior offers (which, of course
i denied) that had not been accepted by her, The law seeks to
encourage negotiations for settlement and therefore considers
unaccepted offers to be made "without prejudice" and forbids their
being used in evidence against the offeror., Judge Waddy disre-
garded this fule. to my severe prejudice, and therefore the judg-
ment ought to be reversed,

The rule against admission of such evidence is part of the
hearsay rule which generally excludes testimony about any oral
statements made out of court, There is one exception to the hear-
say rule which permits evidence of admissions of any party to
the swit contrary to his contentions in th- ligigation.(l). Thus
it wa% quite proper for Judge Waddy to admit testimony that I had
orally admitted making (or had made) the offer that Mrs. Cohen
claims to have accepted, forming the stipulation on which she sued.

But the same is not true of prior offers which she does not
claim to have accepted. These fall under an exception to the ex-

- ception to the hearsay rule., They are treated as oral statements
made out of court and are excluded as hearsay., In fact, this
rule also applies to _written offers that are not accepted. The

reason for the rule is stated as follows(2);

1., . American Jurisprudecnce, Evidence 8564, also § 453 and
cases cited (footnote 11).

2. American Jurisprudence, Evidence §565.
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A sound p?inciple of public DOL‘LJ favors settlement
out of court and there is a garerdl rule that a bare offer to
compronise a disputed claim doss not constitute an admission
on the part of the person rablng it whether the offer was
madao:allv or in writing or whether it was made directly to
the opposing party or through his agentes.

Therefore Judge Waddy made a serious error of law in admitting
evidence about prior unaccepted offers and the judgment entered
by him should be reversed,

All of the alleged offers were:- 'said to have been made during
the perlod from May 19 to lVay 23, 1969, This was a?cg%jﬁyéﬁotlon
for summary judgment had teen poatponed and we were being'rushed
into an immediate trial. It was dfter my attorney and I had
quarreled and he was talking about deserting the case, On thé'
21st Judge Holtzoff had indicated how anxious he was to see the
case settled in order to avoid scandal to the legal professioh.

He had urged my attorney to negotiate a settlement out of my pre-
sence and to report back a settlement for approval as a "fait accom-
pli," The case was set for trial on lVay 21 and postponed only
for the purpodé of'negotiation,

So I could not be blamed for being, as I said "scared to death”
that I would be forced into trial the next day without any lawyer
to represent me, without.any trial experience of my own for the
past thirty Qr'imofa‘years, before an unfriendly judge, and without
advance preparation, Neither can I be blamed for permitting a
certain amount of talk about settlement, Put I made no actual offer,
I contended that any figures that were.discussed were intended
to be paid not by me but by Weissbrodt who had agreed inwriting

to assume responsibility for any such claims as that of lMrs. Cohen
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as Bingham®s assignee, And Mrs., Cohen doesrnot claim that any
of these alleged prior offers were accepted. Furthermore it
should have been understood by everyone that any such loose
talk was "off the record," "without prejudice," and inadmissible
in evidence under the rule of law above set forth,

However, Gue to Judge Waddv's error of law, Mrs, Cohen and

my two former lawyers were allowed to testify that I had made
several firm offers prior to the one she claims to have accepted,
some being in even larger amounts than<the $150,000 that she

was asking the judge and jury to award. Mention of these large
figures must have created a very adverse impression on the jury.
They knew that her original claim was for more than a million
dollars. In fact, under one -interpretation or Wrs, Cohen's
complaint, it was for more than five million! Of course anyone
can sue for whatever amount he wants to nhame, The amount he
writes into his complaint is no evidence of the true value of

hie claim, But the man-in-the street might have a very dif-
ferent impression, He- might think that I had haggled and bickered
and "beaten down" Nrs. Cohen and her lawyers to 1/7 or//35 of her
original claim and, having recognized the validity of that

claim by making several very large offers, that I ought to be
happy to pay the mere $15C,000 she was asking to be awarded.,

This false impression is not limited to the man-in-the-s*reet
and the man-on-the-jury. It seems to have been shared by the
honorable man-on-the-bench, Right after the opening statements
to the jury, we got into an argument about whether or not the

amount and quality of work done by Congressman Bingham, etc.

had apything to do with the "unconscionableness" of the settlement,
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Judge Waddy considered this irrelevant, contending: (3)
It now appears to me that what is before me is whether
a settlement of a million-dollar claim for $150,000 is un=--
conscionable, ' :
Nr. Dowdey then argued thats
++.[Tlhe mere fact that it is a .million dollar lawsuit...
makes a $150,000 settlement sound reasonable, But if you
look at what was basically involved then the $150,000 can't
be reasonable or proper.
This argument of Dowdey's did not impress Judge Waddy. Instead,

he was deeply impressed by the amount that Nrs. Cohen had claimed.
The jury must 1likewise have been deeply impressed by it and by

the supposed large offers made by me.

A few references to the record will show how the errors occur?ed
and how damaging they were to my jefense. Vr. Frohlich, representing
irs, Cohen, mentioned a couple of the alleged prior offers in his
opening statement to the jury'(u). He described a luncheon con-
ference petween me and Sher and him and Vrs, Cohen at a hotel dining
room, He said that an offer was made in the amount of $15,000 down
plus about $275,000 in deferred payments., He also spoke of another
alleged prior offer supposedly made on lMay 23, the day when the
final alleged offer was made and the alleged stipulation made, This
one was in a different amqunt, namely $90,000 cash(5). Neither
of these alleged offers was the one he was seeking to enforce,

I objected to these remarks Dby Frohlich and' moved for mistrial
(6), I was overruled but Judge Waddy's justification had nbthing.

to do with the principle here under discussion(7).

3. Trial transcript, 1 15 70 pages 165 line 17 to 170.
line 1, R-145 filed 5 15 70

” =

L, Same p. 31 line 20 to page 32 line 26,
5, Same, page 34 lines 7=1L,
6., Same, page 40 line 11 to page 41 line 12,

s Same, page 41 lines 3-12,
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VMrs, Cohen thereafter testified first to the offer of $290,000
in time payments (8) But before she said anything about it, 1
again objected(9). Judge Waddy again overruled me (10) and saids
THe COURT: Well, the issue involved in this case is
whether or not there was a settlement, It appears to me that

in order to determine the issue, all of the circumstances sur-

rounding the settlement .become relevant, Therefore the usual
rule of evidencé concerning settlement negotiatios woulgnot apply;
otherwise you [Mrs, Cohen?] would not have a case at all, WM,

Curry., The objection is overruled,

Of course I do not agree that excluding the improper and in-
admissible evidence about prior offers would completely - deprive
Mrs, Cohen of her case, But it was no proper function of the
judge to guarantee that she would havé ‘an’enforceable claim, And
she still had a right to introducec-cempetent and relevant evidence

about the offer that she was actually seeking to enforce,

Mrs. Cohen also testified thereafter about an offer
that she said was made on the night of May 21, 1969 by my attorney
Mr. Sher by a phone call to her attorney(11), This was supposed to
have been in the amount of $315,000 in time payments, She told
about another offer of $90,000 in cash that was supposed to have
been made on the morning of May 23, 1969(12), She did not
claim +that she accepted any of these figures,
Mr, Sher testified to both of the alleged offers that Frohlich

had described in his opening statement, also to the three that Mrs,

" 8. Same page 58 line 27.to page 63 line 14, especially
page 61 line 9,

9, Same, page 59 line 24,

10, Same, page 60 lines 6-12.

11, Same, page 64 line 11 to page 67 line 3,
12, Same, page 67 line 1 to page 68 line 14,
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Cohen had described and to still another in the amount of $A0,000,
all cash,‘supposedly made on Vay 19(13). I objected againbut

my .objection was oyerruled on substantially the same grounds (1),

The unfairness of Judge VWaddy's rulihgs admitting evidence of

these former unaccepted offers is highlighted by his action ex-
cluding my own evidence of a prior offer/(lgiao was in the modest -
amount Qf $15,000, the estimated "nuisance value" of the claim, The
offer was later withdrawn., Judge Waddy excluded “this evidence,

He said that so far as settlement offers were concerned, he would

nold us to a "deadline" of January 1, 1969 (16).

Because Vrs, Cohén had "openéd the door" Judge Waddy®s exclusion
of my evidence of a smaller offer was also clearly arbitrary. But
this does not, of course,cure the error he commited when he allowed
her to "open the door" in the first place with incompetent evidence
of prior unaccepted offers,

The "sound principle of public policy" thét is mentioned in the
rule quoted on page 4@ above must have contributed to the decision
of the court early in the history of the District strictly‘tO*enforce
the principle now set forbh in Rule 3 of that court (7). As
shown above at page) |2 to vV, that rule prevents 1ntxoduct10n

of evidence of any oral offers of settlement unless they are

13, Trial Lranscrlpt 1 15 70, page 245 line 11 to page 3
257 line 8,

1L, Same, page 245 lines 16-19,

15, Trial transeript 1 20 70 page “653 line 22 to page. 656
line 1l.

16, Same, page 656 lines 7-8, also see pane56€9 line 16 60
page 670 line 1l.

17. Rule 3, Local Rules of U.S. District Court, D.C.
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recorded by the court reporter, Under the Best Bvidence Rule (18)
no evidence should be admissible/of any stipulation except the
transcript of the proceedings where the stipulation was made.

The common law rule above quoted on page 63’ sSeems also
to have been enshrined by the Supreme Court in the rules governing
practice before all District Courts (19), There itis provided that,

An offer mot adcepted is to be deemed withdrawn and ev-
idence thereof is not admissiblecexcept in a proceeding te
letermine costs,

Thus the rule against admission ikto evidence of such testimony
as Judge Waddy permitted as to prior offers not accepted is supported
(a) by a general rule of the District Court and (b) by a rule of
the Supreme Court governing practice in that court. "fherefaréodudge
Waddy’ssactidnsyas erronedus and since it was very prejudicial to me

his judgment should be reversed.

18, Weatherhead v. Bakker¥ille, 52 U.S. (11 How) 329,
13 L, Ed, 717

19, Rule 69, Rules of Civil Procedure for thei'U.S. Dis=-
trict Court as amended to July 1, 1968
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10, THE COURT ERRED (A) BY FALSELY INFORMING THE JURY,

IN HIS INSTRUCTIONS, THAT I HAD ADMITTED TC MY ATTORNEY?®S

HAVING WADE THE ALLEGED STPIPULATICN IN.MY BEHALF AND (B)

BY INSTRUCTING THE JURY THAT 1 HAD THE BURDEN OF DISPROV-

JING SAID ATTORNEY®S AUTHORITY TO DO SO,

Judge Waddy's charge to the jury (1) included remarks: about
the making of the alleged stipulation by my attorney, Mr. Sher. His
Honor said(2):
The defendant also claims thate..such agreement, as’is
claimed here, was entered into by his lawyer without his con-
sentese
I never admitted that my lawyer ever made the alleged settlement
stipulatin either with or without my censent, Unless lrs, Cohen in
her brief points out where I did, the’ 'judge in effect instructed
the jury to find against me on this issue. He thue deprived me of
my constitutinnal right to a jury trial on this'issue. Therefore
the judgment should be reversed.

Also, among Judge Waddy's sinstructions was the following (2)*

The burden of proof is upon the defendant to prove by
a preponderance of the evidence that his attorneys settled the
claim without authority from him,

Of course, there is no burden on me to prove that my attorneys
settled the claim at all,whether with or without authority. There-
fore, to a lawyer, the instruction quoted above is almost incredible,

But the last few words clearly impose on me the burden to prove their

1ack of authority. Under the decisions, the burden is not on me

\k} . 1. Trial transcfipt 1 22 70 page 914 line 20 to pa
915 1line 11, R-152, filed § 28 70. | page

2. - Same, page 914 lines 20-24,

3, Same, page. 915 lines 8-11,



-108
to prove that my attorney lacked authority., Contrariwise, the
burden rested on Mrs, Cohen to show that he had such authority, .For
this errof of law, also, the judgment must be reversed,

This question is generally discussed under the law of Agency,
It is a general principle that one who has dealt with an agent (such
as an attorney] or who has availed himself of the act of such agent
" must, in order to charge the principal (such as a client) prove the
authority under which the agent (attorney) acted(4),

Of course I had given Mr, Sher authority to do certain things
for me as mv attorney, He was authorized to argue the case, to
examine witnesses, to sign pleadings, etc., along with mgself,.
since I was also appearing as my own attorney (5), Weissbrodt
was also my attorney, but acted only as adviser,.

Does Sher®s general authority as an attorney include by im-
Plication the authority to settle the case for me? The cases
are almost unanimously to the contrary., An article on the subject
(6):states that:

The almost unanimous rule, laid down by the courts of the

United States, both federal and state, is that an attorney at

law has no power,by virtue'of his general retainer, to come

promise his client's cause of action; but that precedent spe-
cial authority or Subsequent ratification is necessary to

make such a compromise valid and binding on the client,

There’ being no presumption that Sher had authority to settle

for me, Mrs, Cohen is governed by the general rule first above

4, Brutinel v, Nygren, 17 Ariz, 491, 154 P, 1042, also
American Jurisprudence Agency §442, and eases cited(footnote 11),

5, Judge McGuire's order of 2 11 69 and attached escrow
agreement, (Def, Exh, 12, R-153, filed 6 5 70,

6. Annotations Authority of Attorney to compromise
suit, 66 American Iaw Reports 107 at 108, supp. 30 American Law
Reports 2nd 944,
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stated and had to prové specifically that Sher had authority from
me, Indeed, Judge VWaddy recognized this general principle in an
earlier part of his charge to the jury (7) when-he said:

You are ingtructaed that an attorney at law in the absence
of authorization thereto, has no authority to compromise or
settle a claim for his client,

If you find from the evidence %that the defendant's attomney
compromiséd . Fell Bryson Cohen's claim against James E. Curry
for the sum of $150,000 such transaction does not bind the
defendant Curry unless you also find from the evidence that
Curry authorize¥his attorney %o make such settlement,

So far as I can see this was sound:{ But Judge Waddy than cancelled
it out by giving the contrary instruction above quoted on page ja\t,
There was much ambivalence as to whether Vrs, Cohen even.re-
liéd on an agreement made for me by IMr, Sher, She testified -
(8)that Sher had made the initial offer, MWr., Sher denizd even
having admitted the existence of the agreement before Judge Holt=
soff on May 23(9). Under Rule 3 of the lower court, I have insisted
(see pages |V to 2} above) from +the start that no settlement could
be enforced that was not actually made in court, I didn't say
a word during the court hearing at which the alleged stipulation

was "reported,” (10) Therefore plaintiff was required to show

that Sher settled the case for me, if that was her contention,

., Mrs,., Cohen's attorney seems at the end to have assumed just

: 7.7 Trial transcript 1 22 70, page 914 line 25 to page 915
line 6, R-152, filed 5 28 70,

B Trial transcript 1 13 70, page 73 line 20 to page
7L line 1, R-145 filed 5 15 70,

9, Trial transcript 1 16 70, page 442 lines 19-26, R-148
filed 5 15 70,

10, Hearing transecript, 5 23 69, R-36,(also Ptf, Exh, 1,
attached to Vrs, Cohen’s.r nse to my motion to coorect
record, R-158, 6 17 70),
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that position. In his closing address to the jury (11) he saidi
The judge will ask you four questions in the jury rooms
A, Was there such an agreement., We have the burden of proving
that; the plaintiff always does.
Here they are: here is the check, *he létter, here is
the transcript which was in your minds with the parties
standing there, I submit that we have satisfied our burden
of proof.
The above excerpt is copied exactly as it appears in the transcript.
again, it is'not easy to tell exactly what Frohlich meant, But he
did not mention any offer of settlement made by me. He seemed to
be relying on the transcript and therefore on an offer or accep-
tance by Sher, while I stood by, He does not suggest that
8ilence gave consent so I will not a.gue the point unless he
raises it in his brief,
Thus it appears that Judge Waddy”s erroneous instruction
was of extreme importance and very prejudicial to me, We submitted

(12)
a proposed instruction/as to Sher®s authority, Judge Waddy

suggested that it be “enlarged" to show tha an attorney may be speci-
fically authorized to settle a case. Mr, Dowdey indicated assent
"provided it were also stated that the burden of showing such author-
ity was on the plaintiff,"” Overnight Judge Waddy came to an:oppo-
site--and grosle;erroneous--conclusion. He did give a standard
instruction, seemingly, but then added his own very non-standard idea
that the burden of proof was on me, After the charge to the

jury had been completed, Mr. Dowdey made objection to the' parts

11, Trial transcript, 1 22 70, page 856 lines 20-27, R-152
filed 5 28 70,

12, My proposed instruction No. 2, R-136, filed 1 22 70,

13, Trial transcript, 1 21 70, page 825 line 15 to page
827 line 3, R-151, fi¥ed 5 15 70,
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of it that are mentioned above but his objections were overruled (14).

*
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It therefore appears that Judge Waddy falsely informed the
jury that I had admitted the settlement stipulation asserted by
Mrs, Cohen and that he erroneously informed the jury that the
burden was on me to disprove my lawyers'! authority to settle.
Therefore, for this and other reasons set forth in this bfief;

the lower court judgment should be reversed.

14, Trial transcript 1 22 70 page 924 lines, 6-23, R-152
filed 5 28 70. '

-~



11, THE COURT ERRED1;§QSUBMITTING INTERROGATORIES 2, 3
AND 4, ABOUT THE REQUIREMENT FOR A WRITING, ABOUT THE RE=-
QUIREVMENT FOR COURT APPROVAL, AND ABOUT DURESS TO THE"
JURY IN A WAY THAT SUGGESTED OR INTIMATED THE ANSWER
EXPECTED OR DESIRED BY JUDGE WADDY.

Where, as here, a special verdict is used, the verdict and
judgment are invalid if the interrogatories suggest or intimate
the answer expected or desired(l) From a mere inspection of the
special verdict (2) and the instructions concerning it (3) it ap-
pears that Questions 2, 3 and 4 do contain such intimations or sug-
gestions, Therefore the judgment should be reversed,

Question No., 1 asks in general whether the parties had "entered
into an agreement" etc. The form of verdict then states that if
the answer to No. 1 is no, "You do not go any futher but will then.
return the verdict to the Court,"Only if the answer to No. 1
was yes'.was the jury to even read Questions 2, 3 or 4,

The jury answered No, 1 in the affirmative, Whether this was
right or wrong is here irelevant (I discuss that at pages VYV to
7% below,) It was presumably answered (affirmatively ) before the
jury answered the other three interrogatories., When the jury came,
then, to considering the other three, they must have been governed
to some degree by the desire for consistency that inspires (or
afflicts) literate mankind almost universally. They also res-
-pec*2d the judge and must have thought that he expected or desired
that they be consistent, However, an affirmative answer to Question

y J Or 4
No. 2/would have indicated that there was no binding contract and

1. Romms v, Thew, 120 N.,W, 629, 142 Ia, 89,
2% Special Verdi¢t, R-138, 1 22 70,

" 3 Trial transcript, 1 22 70, page 91 . _
917 line 17, R-152 filed 5 28 70 & oo or> 1ine 12 to page
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would have been blatan Ny inconsistent with their yes answer to
Questinon No., 1,(4),

While in ordinary conversation or in a letter to one's ldwyer(s)
one might refer to a %entative agreement or one that is not fiﬁally
binding, certainly‘one would not expect that kind of language to
be used in a verdict drafted by a juﬁge. So the jury must have

assumed thét theAéudge's word "agreement" meant final and binding
agreeemnt, Therefore for them to find that conditions had not been
complied with or that duress had been practiced would have been
utterly inconsistent with their answer to No. 1.

Special considerations might be mentiomed with respect to

expressly

Finding No. % which had to do with duress. The judge had/made clear
that in case of duress, there would be no agreement’(é). So it
appears that affirmative answers to any of the last three questions
would have directly cortradicted the affirmative answer to Question
No,1, ‘ |

As to Questions 2 and 3 (about a possible condition requiring

approval and another requiring reduction to writing) the jury could

also very wéll have been influenced by Judge Waddy's instruction

4, Special Verdict, R-138, 1 22 70, Questions No, 2 and 3
are in double negative form, But when we meet a double negative,
English grammare regards the two neratives as cancelling each
other and producing an affirmative (Fowler's Modern English
%nd Ed., 1965, page 384 "Negative Mishanlding." Therefore the
jury should have answered the question the same (yes or no)
as if the question had been framed more grammatically, as
in our proposed interrogatories (R-137, 1 22 70 Question No, 1)

o ?. My letter of 5 23 69, Ptf, Exh,4jattached to Vrs,
ohen's response to my motion for corretion of -
el b o e record, R-158,

6. Trial transcript 1 22 70 page 913 line 4 to -
line 19, R-152 filed § 28 70 ¢ 913 | > page 9Lk
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that “once an offer to compromise has been accepted, even if certain
formalities remain to be performed, the offerer is bound by the terms
of the compromise.,.." (7). I don't know what Judge Waddy meant here
by the term "formality" but Bouvier defines it as "the conditions
which must be observed in making contracte," (8) By thus brushing
aside "conditions" Judge Waddy emphasized the suggestion or intima-
tion that he did not desire an answer to Questions 2 and 3 that
would invalidate the alleged contract,

Careful examination of the original form of verdict as it
appears in the record will show that affirmative answers to the
last 3 questions would have engendered certain mechanical inconven-
ience for the jury. The "yes" answer to No. 1 seems to have been
written in ink, as were the other answers, If they had answered
yes to Questions 2, 3 and 4, then to restore consistency they
woulc have had to cancel their answer No., 1 in pen and ink, and insert
a new negative answer,

If they did that they would surely have been questioned about
possible indecisiveness, They would have explanations to make.
They knew not but what the verdict would be void and they would
be responsible for wasting seven days of the court's time, They
might have been taken to task for violating Judge Waddy's order

that they not go further after answering No., 1 in the negative,

e Same, page 910 lines 4-18,

8. Bouvier®s Law Dietionary, 3rd Revision,
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The people who sat on this jury weré probably in a new mileu,
It was their first case, at least for this sitting.(9). They must
have been reluctant to make a-holy mess of their first verdict;:
to possibly incur:shérp questions from the lawyers, to incur
the judge®s wrath which they had already seen vented on me, and
above éll, to be made to look a little foolish, Nobody likes
that,

Certainly, once theijury had answered No, 1 in the affirmative,
they would have hesitated very much to make inconsistent affirmative
replies to Questions 2, 3 or 4, This was because of the clear in-
timations and suggestions in the form of verdict submitted to them
by Judge Waddy. By them he made crystal clear that he "expected"
or "desired" a negative reply to Questions 2, 3, and 4, Therefore
the verdict was invalid. Therefore it was not a proper basis for

a valid judgment, Therefore the judgment should be reversed,

9, Trial transcript 1 13 70, page 23 line 15~23, R-145
filed 5 15 70,
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12, THE COURT ERRED BY SUBMITTING {AND BY BASING ITS

FINAL JUDGMENT UPON A SPECIAL VERDICT THREE OF WHOSE
FINDINGS WERE FLAGRANTLY CONTRARY TO THE PLEADINGS AND

THE EVIDENCE.

As a general rule courts of appeals hold (1) that while they
hesitate to set aside a verdict on grounds of insufficienc¢y of
evidence, still if it is flagrantly contrary to the evidence and
the court is convinced that injustice has been done, it will and
should set it aside. They also hold (2) that if the verdiét.«aries
frmm the issues in a substantial respect it is a nullity and the
court cannot properly render a judgment on it.” ..

(a) The finding that court approval was not necessary to
the finality of the alleged stipulation,

Surely this court will détermine that the finding above desig-
nated was flagrantly contrary to the findings and the evidence.

it read (3)

At the time of the making of the agreement, did the
parties contemplate that the agreement would not be binding
upon them unless approved by the Court? Answer "Yes" or
"NO." M

What was the evidence on this subject? The best evid%nce (and

L)
in the light of lower court rules about oral stipulations/the only
evidance that the court really should consider) is contained in the

five page transcript of the proceedings of WVay 23, 1969 (5), WNr,

.l. Be@ndorf v. Thorpe 126 Okla 157, 259 P, 242, also
Amerlcan Jurisprudence Appeal and Error § 890, and cases
cite (footnote 6.)
2. Paterson v, U«sS, , 15 U.S. (2 Wheat) 221, &4 L, Ed, 224,
3 Special Verdict, R-138, 1 22 70, Question No, 3.
L, Rule 3, Local Rules of U.S. District Court, D.C.
L Hearing transcript, 5 23 69, page 9 line 18 (also

Ptf, Exh, 1, attached to Mrs, Cohen's response to my motion
for correction of the record, R-158, 6 17 70,)
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Frohlich said that "we are cbmpromisiﬁg'a claim," This expresses
either continuous action or future non-continous action, It does
not express complefed action; it ¢xpresses progressive action(5a).
At that point, VMr., Frohlich did not specify whether the |
stipulation that he was in the process of making was subject to
the approval of the court., However, the. court then asked: "What

do you propose 'té do, Mr, Frohlich?" Frohlich replied ( 6)}

«vo.[W]e propose. that we flle a peition'by the executrix

‘fdr approval'of the $150,000 settlement and serve the other
legatees, give them notice of a certain time by certified
mail, and then nreeent an order %o vour honor at the end

of that time, .=

Did he mean that the &lleged stipulation was effective and binding
imﬁedia@ely without regard to what kind of order the court entered? .
Obviously, he did not, Judge Holtzoff suggested that the case be
dismissed immediately, whereupon NMr, Frohlich said(7):
There is presently...a court order thatlties up all these
Indian claim funds...There is presently $400,000 in that escrow
fund, we understand, therefore we would not like that disbursed

eees WE would prefer that money stay there and the case remain
open until we receive our 150,000,

THE COURT: I think that is reasonable., I cannot insist
on your dismissing the case until the settIment is approved.

If the alleged settlement was for $150,000 and if was to be binding
regardless of court approval, Nr, Frohlich certainly would not have
insisted that "all those Indian claim funds" in the amount of $400,00Q
‘be tied up until after approval, Neither would he have insisted

on the case "rrmaining open" until after approval, OCbviously, he

. 5a. Webster®s Third New International chtlonary, defln-
ition of "bve" as verbal auxiliary, y

6., Hearing transcrlpt 523 6 are 10 13 i
footnoge § above, 3 69, page 10 lines 11-17, See

7 Same, page 11 line 11 line 12 to page 12 line 19,

iy
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alleged _
considered the/settlement tentative just as I did.. He was keeping

his hands free, if the settlment were not approved, to pursue the
litigation against me and .perhaps recover more than the $150,000,

I see no ambiguity in the transcript of May 23. 1969, It surely
indicates that the alleged settlement, 'if it existed at all, was
subject to approval of the court. If there were any ambiguity in
this respect, it is certainly resolved by, among other things,
the testimony of VMrs, Cohen'®s two principal witnesses, herselfand
my former attorney, lr. Sher.

I have already cited Mrs, Cohen's statement that she had agreed
to dismiss the lawsuit if the judge approved the settlement(8),

She also teatified (9} as follows:

Q. If this settlement had not been approved by the court
as requested by you, did you plan @o go ahead--did you feel

that the agreement permitted you to go ahead with the lawsuit
anyway? A, Oh, Yes,

Q. You did? A, Uh Yes,

Q. Now I was paying you, as I understand your testi-
monyy $150,000 for dismissal of the lawsuit--is that your
testimony about it? A, It was--it was--Yes, it was in exchange
for a complete absolving of all legal 'differences between us,

Qs But I think you havée just stated that if the settle-
ment was not approved you were free to go ahed with the lawsuit
--you still say that, do you? A, Yes,

A % %
Q. Did the agreement between us,lVrs. Cohen, anticipate any

time 1imit period during which you would have obtained the
approval of the court in order to collect the $150,0007?
At this stage, Mr. FRohlich interruptdd the witness for the obvious

purpose of again coaching heri

8. Trial transcript 1 13 70 page 8 . il .
filed 5 15 70, p 3 70 page 87 lines 18-21, R-145

9. Same, page 109 line¢ 10 to page 112 line 19.
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MR, FROHLICH: I obwect because this witness has not tes-
tified that she had to obtain approval--she had t6 give notice
to0 the heirs, she testified.

Frohlich was misrepresenting what she said in order to get her to
change her story. But it did not help. She had already made clear
that the alleged stipulation was not complete without court approval,
Iater she aléo testified that the main case was "still pending"

at the time she was testifying(10)

Her other principal witness, Vr, Sher, was either inadeguately
coahed or refused to be coached. He confirmed what Vrs, Cohen
had said, When he took the stand two days later, he testified that
just after the alleged stipulation was made, he was holding the
$150,000 that he obtained from lMr, Weissbrodt "until Judge Holtzoff
held his hearing on June the 20th at which time I was g01ng to dis-
burse it in accordance with whateverorder he entered at that time.”
The fdllowing examination ensued{ll):

Q. You understood the agreement allegedly made between me and

Mrs, Cohen was subject toppproval by thelCourt? A, It was

subject to approval by the Probate Court, ‘

Q. If the court had approved it, then the money would
have become payable by you, is that right? A. Well, at

that time there'was pending my request for instructions as
~ to what to do with the money.

2. Qs+ I am talking about the agreement thab was entered into
on May 23, Was that intended to be subject to_approval
by the court? A, That agreement was--well it was subject to

- the approval of the Probate Court,

Q. Allright, That was Judge Holtzoff,wasn't it? A,
Judge Holtzoff was sitting in the Probate Court.at that time,

Q. And he was also sitting in the District Court, was he
not? A, I assume he was; Yes I thlnk he probably was,

10, Trial transcript, 1 1470, page 41, R-146 filed 5 15 70,

11, Trial transcript 1 15 70 page 354 line 1 to page
355 line 22, R-147, filed 5 15 70.



Later Sher testifiéd as*follows, (12):

Qe Didn®t the agreement provide that it had to be
approved by the Court? A, It required that it be approved
by thé Probate Court,

That the alleged stipulation was not intended to be binding
unless and until it was approved by the Court is also indicated by
Mfs. Cohen®s petition for approval thereof filed ﬁn June 2, 1969(13)
It requested from the court an order "that, ppon/rzgéipt of said
proceeds she be authorized to file a Praecipe dismissing said
lawsuiteveo" She clearly had no intention of dismissing thé:
lawsuit unless the court entered said order,

It appears, therefore, that under the undisputed evidence,
the alleged agreement was clearly not binding until approved by
the court. The jury held that it was, If the finding was not
based upon evidence, upon what 'was it actually based? It
seems to have been based upon the desires of Judge Waddy. I
havé already shown how he incorporated suggestions and hints:
expressing those desires in the form of verdict that he gave to
the jury. See pages /&ﬁ to 1\ above, But he also expressed those
desires in his closing vigorous personal cross-examination of me.
In it he'gtried to suggest that the proceedings for approval of
the agreemerit were somehow geparate from, distinct and apart from,
the lawsuit that the jury was deciding and therefore ought not

to be considered. He asserted these ideas in the form of leading

questions to which he demanded categorical answers without per-

mitting me any exnlanation, The following examination took

12, Same, page 363 lines 10-12,

13. Wrs.
page L4 of petition,
filed 6 5 70),

i S etition
Cohen's notice to legatées and attached pe 3
o pR—B?, 6 2 69 (Also Def. Exh. 30, R-153,
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place at the end of the Judge's cross-examination of me(1l4):

THE COURT: So as a matter of fact there were two pro-
ceedings going on in this court at the same time, is that
correct? '

THE WITNESS: That is a legal question but I am sure--

THE CCURT: Don'®t make any comment on the question, Just
answer ‘the question--Oﬂe was a proceeding which was a probate
proceeding, is that correct?

THE WITNESS: I guess so, yes,

THE COURT: And the other was a proceeding 1n the suit
that Mrs, Cohen had brought against you°

THE WITNESS: Yss,

TH!

=]

COURT: Very well.
The Witnees: Vay I make any explanatioh at all?
THE COURT: Well, no=~you may Noteess
I think the jury got the point., If they did not, then Mr,
F.ohlich in making his closigg statement to the jury made it Quite
clear, In that argumerit (15), he said:

HIs honor, if you will notice, did something very important
yesterday, He asked Mr, Curry questions: Weren®t there two
courts involved here,lMr, Curry? Ycuiare dreaming up that
aoproval thing., You said it needed to be approved but theee
is a ' difference there, isn't there? Aren®'t there two courts
involved here? One is the trial of Cohen v, Curry, a fight
over a partnership, and a settlement has been reached. No
approvals necessary there, The case is oter,

¥ % %

Smoke screen number onej dream number one; Maybe I can
say that it had to be approved by the Court; since it hadn’t
been approved by the court maybe I can wigéle out out and put
it over until the summer and start the whole game over again,
So the questions were asked yesterday by His Honor and the an-
swers were made louder and clearer,

14, Trial transcript 1°.20 70, page 777 line 22 %to page 780
line 27, R~150 filed 5 15 70y

15, Trial transcr1pt 1 22 70 page 852 line 3 to page 853
line 5, R-152, filed 5 28 70,
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And again he returned to Judge Waddy's cross-examination (16):

The next question: Did they contemplate thit thé‘agreement
would not be binding unless it was approved by the Court?
Obviously the answer is "No." That is dream Number Two which -
was So n@celx pierced yesterday, dramatizing two different
cases going on,

I agree with VMr, FRohlich that Judge Waddy was suggesting to
the jury that there was a "difference there" because the approval
was to be obtained in Judge Holtzoff's capacity as a probate judge.
But he never suggested what that difference was., Neither did
Mr. Frohlich, Perhaps in his brief Mr, Frohlich can answer that
question, At any rate, sensibly or not, the jury took its lead
from the judge and found, quite contrary to the undisputedréx=
idence, that the approval was not a prerequisite to finality of
the alleged stipulation, Therefore the judgment based on said
findings should be reversed,

(b) THe finding that reduction to writing was not
necessary to the finality of the alleged stipulation.

I also contend that the verdict is contrary to the evidence as

respect the following finding(l7)s
At the time of the making of the agreement, did the parties
contemplate that the agreement would not become binding upon
tHem until reduced to writing? Answer Yes or No, No,
It has been my contention that there were many aspects of the nego-
tiations that needed to be reduced to writing before ahy fimal

agreement would exist. For instance, I contended that provision

would be made for payment not by me but by Weissbrodt, as was

16, Same, page 857 lines 8-13,
17, Special ‘Verdict, Question No, 2, R-138 , 1 22 70,
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done in both drafts prepared by the parties on Way 22, 1969 (17a)

which would have carried into effect his previous agreement with
‘me, I also anticipated provision for Vrs, Cohen's specifically
assuming responsibility for taxes on the money, I also expectéd
that the understanding/ggu%gitten down and signed to the effect
that thepayment was for "services rendered." As to our agreement
on this aspect, there is no conflict in the evidence and certainly
it is not the kind of understanding that would be made orally.
At the timé o6f the negotiations I doubted that the stipulation could
be carried out in the light of ali the various laws cited above
at pagesdy to 3% « But to do so would certainly require a writing
of some kind, probably with the approval of government and/or
tribal officials,

From my point of view, there were many problems that had to
be worked out which would require a compl™ex written agreement,
In fact I doubted very much that such an agreement was possible,
This was my view, but the plaintiff has submitted evidence to tﬁe
contrary so I will not argue the matter at this'point. But as
to the incédrporation of ons provision into a written agreement
there is no cénflict in the evidence, This is the provision”
for final dismissal of the case. From the record it is ¢lear that
the intentinn of all parties and of the court was that the dismiséal -

should be effected by written "stipulation” of both parties,
So that in this respect at least the findingabove quoted is contrary

to the undisputed evidence,

17a., Frohlich draft of consent judgment, 5 21 69, Deféndant®s
Exh, 18, R-153, filed 6 5 70; also Sher Draft of proposed judg-
ment, 5 21 69, Def, Exh, 3, R-153, filed 6 5 70,
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At the hearing of Vay 23, 196G(18) Judge Holtzoff said:

I suggest in the meantime that you file a praecipe dis-
missing the action so that it will clear the docket.

What did he mean? Did he refer to an oral praecipe? Not at all,
Did he mean a praecipé signed only by the plaintiff? Under the
rule on Dismissal of Actions (19) a plaintiff cannot dismiss
a case after answer is filed except by special order of court,
It is obvious that what Judge Holtzoff meant was the other method
provided therein, towit a "stipulation of dismissal signed by all
parties."

When Judge Holtzoff made this suggestinn, my counsel did not
object, Neither did W¥r, Frohlich, although he did indicate that
the stipulation should be delayed (20) until the
requjred court aporoval was obtained and the money was paid., It was
therefore clear that, as all the parties intended, no final
agreerent would exist until ths simultaneous signins by both parties
of a "stipulation of dismissal," That is what Nrs, Cohen
referred "to, also, when in her petition of June 2, 1969 (21)
she asked for authority to file a "praecipe" of dismissal.

For this reason, it is clear that there was a writing required

before the alleged stipulation would become final and binding,

18, Hearing transcript, 5 23 69, page 11 lines 11-14, see
footnote 5 above,

19. Rule 41, Rules of Civil Procedure for the U.S. District
Courts as amended to July 1, 1968,

20, Hearing transcript, 5 23 69 page 11 lines 15-22, see
footnote 5 above,

21, Vrs. Cohen's notice to legatees and attached petition,,
page 4 of petition, 6 2 69,(Also Def. Exh, 30, R-153, filed

R'B?v
6 5 70,



564
12%
Therefore, in this respect, the above mentioned finding is also

flagrantly contrary to the evidence,

(¢c) The finding that the varties "entered into"
a certain agreement on NMay 23, 1969, '

T have shown above that Findings No., 2 and 3 were flagrantly
contrary to the undisputed evidence and therefore void, This
being so, the agreement was not binding until (a) approved by the
Court and (b) reduced to writing., Therefore the following finding
is also clearly contrary to the evidence and pleadings (22).

Did the plaintiff and Defendant bﬁ Vay 23, 1969
enter into an agreement whereby the defendant agreed
to pay the plaintiff  the sum of $150,000 and the plaint-
iff agreed to relinquish her claims against the defendant
and dismiss the pending lawsuit? Answer Yes or No. Yes,

But in another important respect, the finding above quoted is
clearly contrary to the evidence and to the pleadings., This is because
it omits one of the terms of the alleged agreement as to which
all the parties and the witnesses agreed:rwas’to form ﬁart of
any settlement. ’AS“shownihboveﬁattpagesgéffgﬁtogf it was
understood between the parties that any payment was to be "for
services rendered" and this was even included in the plaintiff's
allegation, Therefore the parties could not possibly have made:an
agreement which, like the finding above quoted, made to reference £

to "services rendered,™.

J

I insisted upon : inclusion of such a provision in 2nv final

unders tanding, For one thing I wanted <o make sure that I colild hold

22, Special Verdict, . duestionNo, 1, R-138,

b
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Weissbrodt responsible under his agreement with me even thodgh
settlement monéy might initially be paid out of the escrow fund
established by Judge McGuire, Hisvagreement was to pay off any
claims for "shares" in the fees to vhich Bingham and Cohen might
be "entitled.® Therefore theremust be a clear record thatithe
payment, if made out of the escrow,was for *services rendered."”
This proviston wa s also of substantial importance because of
the implications with respect to income tax. Itsoreduction to
writing would elimhate any dispute as to whether Mrs, Cohen
(on the one hand) or Weissbrodt (on the other) would be responsi-
ble for the tax on the settlement money.

But there was no dispute, anyway,among the witnessses
that the clau® about "services rendered” was agreed on, Therefore
the finding that an agreement was made which did not include that

clause was clearly contrary to the evidence and pleadings,

#* & #H ¥ ¥ ¥ * ¥

I have shown above that with respect to Findings 1, 2 and 3
the verdict in this case was flagrantly contrary to the evidence
and the pledadings and therefore void, NO valid judgment could

have been based upon it and the judgment entered by Judge Waddy

should be reversed-



124
13, THE COURT ERRED BY NOT GRANTING OUR MOTION FOR
SUNMARY JUDCVENT BASED ON THE 21 YEAR DELAY OF
CONCGRESSVAN BINGHAlS, HIS ASSOCIATES AND ASSIGNEE,
IN FILING THE ORIGINAL CONMPLAINT IN THIS CASE.

In the lower court, my then-attorney,Vr, Sher, filed a motion for
summary judgment(l)., It referrmﬂﬁot/}%he cause of action on the
alleged stipulation for settlement but to the cause of action set
forth in the original complaint (2), based on my 1947 agreement
with Cohen and Bingham(3)., Especially if this Court decides, on
the basis of my other ccontentions, to reverse the judgment entered
by Judge Waddy, I ask that it review the order denying our motion
for summary Judgment. If there is discretion in this regard;

I believe it should be exercised in my favor to avoid continuation
of the harassments to which I have already been suﬁjected (&),

A opposition was filed by Nrs, Cohen(5). An argument was

held thereon (6). Judge Gesell denied the motion subject to the

: 1. My motion for summary judgment with attachments, R=-
22, 4 17 69,

2. Amended complaint, R-13, 1 21 69 (also Def. Exh, Ly,
R-153 filed 6 5 70) '

3, Bingham-Curry-Cohen agreement, 9 1 47, R-8, filed
1 14 69, (also Def, Exh, 17y R-153, filed 6 5 70).

b, In requesting review I rely on the general rule-that
"of course-prejudicial errors in interlocutory orders may ordin-
arily be reached on =2-5el from the final judement, Palmer v,
Forbes, 228 F. 2nd 604, If lrs, Cohen's reply brief contests
this principle, I will meet her objections when they are made.,
5 ¥rs, Cohen'®s opposition to motion for summary judg-
ment, 5 12 69, R-30. :

6. Hearinz transcript, 5 15 69, R-33 filed Nay 23, 1969,
pp. 1-33. : '
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taking of evidence (7) In his order Judge Gesell stated:(8)

I feel that there is sufficient here to create factual
questions as to the status of the partnership under the agree-
ment. I do not believe that under these facts the court can
find that the statute has run,

The question whether or not there really was a *"partnership under
the agreement" was very important., In Nrs, Cohen's opposition to
my motion, she had insisted that (9):

The partner or partners who retain the dissolved firm®s
assets, whether by agreement or otherwise, and collect, in-
vest or manage the former firm's property, do so as trustees
for the other partners since the property with which they
deal is not their own,

She further contended (10)

ees (TThe statute of limitations is not ordinarily tolled
with respect to controversies among partners-over the right
to share in the partnership assets until thos assets have
been reduced to money and distributed.

I shall not discuss the basic validity of this argument but

only insist that-if Judge Gesell had realized that there was no

partnership he woull surely have granted our motior, While a

superficial reading of the 1947 agreement might create a first
impression that it created a partnership betweer ' me ard the

two New Yorkers, a more careful examination will clearly indicate
the contrary., It was not Judge Gesell's fault that he did not
get this point, The difficulty arose at least in part from the
fact that my attorney didn't understand it either, At several

points he actually referred to my relations with Cohen and Bingham

Ve Order of Judge Gesell, 5 15 69, pp. 1-6, R- 35,
filed 5 23 69,

B id,

B Id, page 2 line 22 to page 3 line 1,

Qe Vrs, Cohen's opposition to motion for summary judg-
ment, page 13 lines 6211, 5 12 69, R-30,

10, Id, page 9 lines 15-19,
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as a "partnership"(1l).
It is not surprising, then, that Judge Gesell was misled. He.
was also misled as to the time af which Bingham®s cause of action
arose by the following colloquy: (12)

Mr, SHER: ... Now it is our position that the claim arose
n 1948 at the time the contract was terminated,

e

THE COUKT: Assuming that it did, for a moment.,..[wlhat
would you ¢élaim under the contract..,. I mean how could any
claim be stated within three years after 1948%

, VR, SHER: They could ask the court for a declaratory
judgment as to their rights,

THE COURT: They had them in a contract; they didn't
need them., Their rights are in the contract,

Judge Gesell was agaiﬁ under the impression that I was liquidating
a partnership and that nolright of action would accrue until )
there were profits on the Indian business, Ny lawyer did not
correct this impression. His reply was entirely wrong. Because
the same question may arise in the mind of'this Honorable Court,
I will try to give the correct reply,

What could they ask for in 1948? They could have asked for
the same kind of relief that they asked for in 1969, namely an
aécouhting. It would not be an accounting of é partnership be-
cause no partnership ever existed, But they could have asked for

\-

an accounting of the trust obligation i*ath agssu mﬂd ( a, vontlnulnd ;2

ey

obligation) to deposit all my revenues Irom wnatevpr source in

il. Hearing transcript 5 15 69 page 2 lines 22~ 23 and
rage 9 line 15~ -19 etc.» R-33 Ffiled Iay 23,1969,

12, Id, pages 30-31 i
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a Wgshington bank account for their benefit(13)., If Sher nad
given this answer, I also believe that Judge Gesell would have
ruled otherwise,

In 1948, as my motion for summary judgment showed, and as
was not denied, there WZS an exchange of letters between me
and Cohen and Bingham}%y)which'they repudiated their obligations,
AT that time, I closed out the trust account and transferred the
funds to my personal name(l5), If they felt, in spite of their
own defaults, that they still had a claim against me, they should
have sued me then instead of waiting until January 13,1969,
I further shoWed, and the other side did not deny, that in 1950,
I refused to arbitrate and suggested they go to court(16),
But they waited for another’19 years until the claims were
decided favorably, By abandoning both their obligations and
their rights for so long they are barred either by the Statute
of limitations or by the doctrine of laches,

In the court below, Mr. Sher filed a 16 page memorandum of law
in support of the motion for summary judgment., I will not burden thi:

brief to any such extent, He relied primarily on the Statute of

13. Bingham-Curry-Cohen agreement 9 1 47 99 5, 6 and 20
R-8 filed 1 14 69 (Also Def, Exh., 17, R-153 filed 6 5 70),
Note that while the obligation is defined as that of the
"WAshington fifrm" that term is defined in 92 as referring only
to me unless Felix Cohen should become my partner, which never

happened.,

14, Letters from "Henry", September 10, 1948(2 letters)
and September 16, 1948, being Exhibits 1,2, and 3 of my
Motion for summary judgment, R-22, 4 17 69,

15, Curry affidavit, page 6 lines 345, attached to—ouror
motion for summary judgment, R-22, 4 17 69,

16, Id, page 10 lines 1-8 and Bingham letter of 3 31 50
being exhibit 4 of our motion for summary judgment, R-22, 4 17
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Limitations(17)., That.statute makes norreferenceifé avdistinction
between law and equity cases, But I feel that there may be such
a distinction and therefore would rely primarily on the doctrine-
of lacﬁes. If the court is inclined to rule uncer the Statute,.
it might consider a 1927 D.C. Appeals decision (18) which in-
volved a suit for accounting for misappropriation of corporate
funds in which the court said: |
it is a case where there is concurrent jurisdiction
at common law and in equity. A plea of the statute of limita=
tions would undoubtedly be a bar to the demand at common law.
This statute must be equally held in equity as a bar to this
proceedlng.
In spite of the above language, it may be that the court was
applying the statute by analogy rather than by its terms, Thérefore
I ingist that Bingham's claim is barred by the doctrine of laches,
This is based on a long line of decisions wherein the doqtfine is
very strictly applied especially in cases which involve speculative
enterprises, That the pursuit of Indian claims by lawyers is
undoubtedly speculative., The reasons are explained in my affidavit
(19), Lawyers have been known to pursum them for a lifetime without
resﬁlt, which almést happened to me, It is not fair for these
men, who claim +to have done 100 hourshork that they never reported
to me in 1948 should come in 21 years later and demand a‘shafe.
A good case on the general principle is one decided in the

Supreme Court of the United States in 1882, one that presumably 3

involved the property on which the vast Van Ness apartment complex

17. District of Columbia Code, 1967 Ed, §12-301,

18, Anglo~-Colombian Development Co. V. Staﬁleton, 57 App,
D.C., 209, 19 F. 2nd 683 (1927) ,
p 19, Curry affidavit, page 4 lines 3-16, attached to motion
for summary judgment, R-22, 4 17 69.
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is now located, on Connecticut Avenue in Washingtor{20), The

's decedent )
plaintiff/held a 90 year lease, The owner repossessed it for

default in the payment of rent, The learce contained a .provision
for redemption after default without any limitation as to time,
45 years after default, the heirs of the lessee sought to redeem

by paying back rent., The court refused to permit the redemption,

sayings

It has been a recognized doctrine of courts in equity,
from the beginning of their jurisdiction, to withhold
relief from those who have delayed for an unreasonble length
of time in asserting their claims, ([citing caseSeleses

The case is plainly one of gross laches on the part of
Stinchcomb and those claiming under him, His right under the
deed of 1818 to repossess himself of the premises by paying

rents and charges in arrears, accrued the moment Van Ness
reentered in 1833 or 1834, But this right could not last
forever, The peace of soc¢iépy and the security of property
demand that the presumption of right arising from a great lapse
of time without assertion of an adverse claim should not be

disturbed,
I don't know how speculative the Van Ness property was in 1833,

Furthermore the Stinchcomb heirs did wait twice as long as did
Bingham, Cohen et al, In cases clearly involving speculative

enterprises, the courts are much stric-ier.

The Supreme Court in 1892 refused relief because of a delay of
only two years(2l). It was very like the case under consideration
here., It involved a share of a’land grant that was of speculative
value because it was involved in title litigation., The trustee

(wrongfully) bought it himself and distributed the money. The bene-

ficiaries sued him two ‘years later, after the title ‘suit was favorably

decided and the court dismissed their claim, The court said: (under-

20. lLansdale v, Smith, 106 U.S. 391 (1882),

21, Hoyt v. Lathan, 143 U.S. 553,(1892),
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lining added):

Under the circumstahcés, we think the plaintiffs should
have taken immediate action, They were fully informed of .
the fact of the transfer or at least they were informed of
enough to put them on the necessity for further inquiry and
they must have known that delay, even for a year or two,
might work a very great change in the value of their brother$
interest,
If the syndicate were successful in their litigation with
respect to these lands, they would undoubtedly largely in-
creas in value; on the other hand , if they were unsuccessful
their interest might be comparatively worthless,
The value of the interest, if any, of Bingham in the Indian claims
also hinged on the outcome of litigation. He cannot wait for
that value to increase tremendously, without any help from him,
and then come in to claim his share,

Many of this long line of cases have to do with mineral lands.,
Tn an 1904 United States Supreme Court case (22) a group of gold
mining prospectors agreed to settle certain differences between them
by having title to the ground taken in the name of one of them for
the benefit of all, TLater, when the ‘plaintiff asked the trustee for
a deed to his interest in the property, the trustee refused,
Eight years later, after gold had been found on the property,

suit was filed for recovery of a 1/8 interest, The applicable
statute of limitations was ten years. But relief was denied on

grounds of laches. The court said:

22, Patterson v, Hewitt, 195 U.S. 309 (1904),
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Whether the refusal of Hewitt to make the deeds was
right or wrong is not material here, Thare is no doubt from
the findings that appellants had no share in the subsequent
development of the mine or the discovery of ore in 1890,

fad

It was through the efforts and nerseverance ¢f defendants

an? tha aid they received from Ferguson that they were put

in possession of this valuable property., If the appellants

had expected a share in this property, they should either hsve

brought a bill promptly to enforce their rights, or at least
contributed their proportionate share to the subsequent work
and labor, and the expenses then incurred,...

Under such circumstances, persons having claims to such
property are bound to the utmost diligence in enforcing them,
There is no class of cases in which the doctrine of laches
has been more relentlesly erforced.

T urge this court to follow the example of the highest court
and not relent in this case, Bingham, like Paterson, had no share
in the development of the claims, Just as Hewi<t revpudiated his
ohbligation as trustee, so did I, with reascns tha+t I thought were
sound. Bingham has no right to wait in the weeds till the work
is done, then come in and demand his share, The doctrine of
these is the same that we learn at our mothers® krnees in “he
Fable of the Little Red Hen, It is obviously sound law,

Additional cases to the same effect are cited in the footnote (23)

% % % % L 2

For the reasons stated, the order denying our motion for summary
judgment, like the final judgment of Judge Waddy, should be re-

versed,

23. Starkweather v, Jenner, 216 U.5. 524, 191C; Ward v,
sherman, 192 U,S. 168, 1904; Weitzel v, Vinnesota Railway
Transfer Co,, 169 U.S, 237, 1898; Johnston v, Standard Mining
Co,, 14€ U.S.360, 1893; Felix v. Patrick, 145 U.S., 317, 1892,
Hayward v, Eliot National Bank, 96 U,S. 611, 1878; Mwin-liok
0il Co, v. lMarbury, 9i U.S. 578, 18763 Home-stake Vining
Cg. Ve Mid=Continent Exploration Co,, 282 Fe 2nd 757, fOth
Cl?C. 19603 Hunt v, Pick 240 F, 2nd 182, LOth Cirec, 1957,
Pfister v, Cow Gulch 0i1l Coe, 189 F 2ng 311, 106th Circ;;'19<

~3
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CONCLUS ION

For +the reasons stated, the judgment of the lower court should

be reversed. The order denying my motion for summary judgment
should also be reversed or in the alternative this ‘Honarable
Court should enter - ¢&he summary judgment requested by me.

If in its wisdom this court should remand tﬁe case for further
proceedings, it shbuld.be done with instruqtions to grant me
leave to implead the parties mentioned in my four motions for
that purposegs or in,thez&lternati?c; this court should grant

said motions.

Respectfully submitted

James E, Curry
Defendant-appellant, pro se
Attorney at Law

3709 14+th, N.W.

VWgshington, D.C., 20010

Tel, 882-5551

Dowdey, Levy and Cohen

- 0f counsel.
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