March 6, 1937

Momorandum in re: 8. 670, 75th Cong,, lst Sess.,
entitled “An Act authorizing an appropriation
for payment to the Osege Tribe of Indisns
::.uoupt,otthssrlwun by the United

pression of opiniem from this Department,

The letter of Attormey General Mitchell, just re-
forred to, was written in respcnse to a request from
Senator Frasier as chairman of the Committee on Indian
Affeire of the Semate for an opinien on the merite of
Se 2362 of the 72nd Congress, lst Seesion, which bill
is referred to in the proposed report of the Secretary
of the Interior on page 5 thereofs In reply to the
request Attorney Genmeral Mitchell suggested that inase
mich as the eclaim had ;lrcd{‘,z:n the subject of ade
Jjudication in the Court of C L

If the Congress concludes to make a payment
to the Indians and is interested in ascer-
taining the net amount owing to them, the
proper course would be to pass a statute make
ing a reference to the Court of Claims with a
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roquest to it to ascertain, from the evidence
already before it in the other case and such
additional evidence ns the Indians or the
United States may present, the net amount
realised by the United States from the sale
of Osage lands under the treaty and deposited
in the Civilizetion Fund, less any legal

and equitable seteoffs and counterclaims,

including gratuities, and report ite findings
to Congress, the C enact
legislation to provide for payment accordingly.

In its findings in this case (66 Ct. Cls. 64,
74) the Court of Clajms found the facts with reference to
nine "counterclaims and set-offs", end held (page 82)
in effect that three of them (Items 1, 2, end 3, amounte
ing to §21,613,42) would have been allowed if judgment
had been awarded in favor of the tribe; that two of them,
' (Ttems 5 and 6, emounting to §815,732.,42) "are not satise
factorily established and would in any event be rejected;”
and that two of them (Items 8 and O, amounting te §198,452.34),
"being for expenditures for education for individusl Indians
at schools, are not within the meaning of the speeial set
and can not be considered in any event as an off-set against
the Osage Tribe as o tribe,"”

Ae to Items 6 and 6, whieh the court said were not
satisfactorily established and would in any event be rejected,
the proof relied upon by the Government was
Comptroller Gemerals In subsequent cases in the
Claims the report of the Comptroller General was ascepted as
sufficient proof to sustain the allowance by the

tribe es a whole, it is here peinted cut that in subsequent
cases under mcts containing similar provisione with reference
to offesets, expenditures of this nature amounting to hundreds
of thousands of dollars have been sustained by the Court of
Cleims as proper offesets.
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_ In view of the evident purpose of Congrees as ex=
prossed in section 2 of the Seeond Deficiency Appropriation
Aot, fiseal year 1936 (40 Stats. 571, 696), that the claims
of trives egainst the United States shall be reduced

by the amounts expended by the Government gratuitously on
their behalf, it is suggested that this matter should be
selled to the sttention of Congresss '

Reapectfully,

Goorge Te Stormont,
Lbtorneys



