a H. R, 3611, asuthorizing an appropristion for payment to the Osage
Tribe of Indians on scecount of lend sold by the United States.
This bill relates to the same subject matter sppearing in S. 670,
passed by the Semate on Februsry 11, 1937, sad now pending before
your Committee.

 Artiele 1 of the treaty of September 29, 1865 (14 Stat. 1.,
687), provides that the Osage Indiens "do hm’ grant snd sell
to the United States" the had- deseribed tunh (ﬂnn follows
a description of the Mo).

"in consideration ot tho grent a& nio %o them of
the sbove deseribed lands, the United States agree
to vey the sum of three hundred the dollars,
which sum shall be placed to the ﬂﬂ“ of said
tribe of Indiesas in the treesury of the United
States, and interest thereon at the rate of five
per ecentum per annum shall be paid to said mua
semi-annually, in money, clothing, provisions, or
such articles of utility ss the Seeretary of the
Intcriur may from time to time llmh

It was nﬂm provided thet the lands should bte surveyed snd
sold nﬂur the direction of the &nnmry et the Iutoﬂor end that-

% K % wappep nim:-ung the United States the qut
of said survey :nd sale, and the said sum of three
hundred thousand dollars placed to the eredit of the
Indiens, the remaining proceeds of sales shall be
placed in the Treasury of the United States to the
eredit of the 'Civilizetion Fund', to be used, under
the direction of the Seeretary ur the Interior, for
the education and civilization of Indien tribes re-
giding within the limits of the United States.”

THE SECRETARY Oé THE INTERIOR
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The net smount received from the sale of the lands and credited
to the "Civilization fund” was $776,931.58, Of this amount, only
$189.55 was expended for the Osazes, the major portion ($776,493.25)
having been used for the benefit of Indian tribes throughout the
country other than the Osages. The balance remaining after such
expenditures, $248,78, was covered into the surplus fund of the
Treasury on April 15, 1911. The difference between the net receipts
of $776,981.58 and the smount expended Tor the Osages, §189.55, or
$776,742.03, is the amount named in the bill.

This claim was adjudicated by the United States Court of Claims
under the jurisdictiomal act of February 6, 1921 (41 Stat. L., 1097).
The court found that et the time of the negotiation of the treaty
of 1865, the Osages were, with few exceptions, full-blood blanket
Indiens who did not understand or spesk English; that, possibly with
one exception, all the signers of the tresty were in this estegory,
and could not write their nemes; that their voeabulary was very
1imited, end it is unlikely that en interpreter could have explained
the treaty, comprising 17 articles snd 7 or 8 printed psges, in the
three hours devoted to the purpose, so that they could have understood
it; that the Osages would not knowingly have agreed %o the expenditure
of funds derived from the sule of their 1ands for the bemefit of hos~
tile tribes, such ss the Cherokees, Cheyennss, and Tawnees; that it
is fair to assume they understood the words "Indien tribes” to mean
the Osages to the exclusion of other tribes; and this is the only in-
stance where the United States has applied the proceeds of the sale
of lands of ome tribe to the benefit of others. (66 8%. Cl., 64)

The court further found that in 1876, when the Osages first
jearned that this money was being used for other tribes, they
strenuously protested to their agent, who reported that after care-
ful inquiry he found no member of the tribe who would admit having

understood this provision to inelude other tribes, but on the com-

trery all elaimed %o have accepted it as applying exclusively %o

' the Osages, and that he believed they were overreached and 4id not

knowingly make this large contribution, aggregating many thousend
dollars, to the support of other tribes. Proceeding, the court
seid, in effect, that however this may be, the language of the
tresty wes unambiguous; thel it was an outright ssle snd convey-
ance of the lends to the United States for the sum of $300,000,
which was duly paid; emd that i% hed no authority to reform an In-
dian treaty.
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A bill (8, 2852, 724 Congress, lst Session), to smend the
Jurisdietional set so =3 to suthorize the court to determine the
amount received by the United tates from the sels of the lends
under irticle 1 of the treaty end enter judgment for the Osage
Indians thereon, passed the Senate but @14 not bucome law, In
coneluding ite repors (No, 605) on the bill, the Senste Committes
on Indisn Affairs seid- ’

“In view of the above cited findings of the Court
of Olaims affirmetively showing that the ignorant full-
blood Osage Indians did not kmowingly mgree to dispose
of their treaty lands at the suggestion of the Governe
ment and apply the proceeds therafrom to the benefit of
all Indians in the United States, including enomies with
whom they were =t war at the time, and to that extent
relieving the United States from its cbligations Soward
all Indians in gemeral to use its own funds for their
benefit; and ss this instance is the only one in the
history of trosty meking with the Indiams, ss found by
the court, that the lands belonging to one tribe were
sold and the proceeds used or expended for the benefit
of othey Indian tribes who had no interest in Osage lands
and which other Indian tribes hed lands of their owm,
your committes believe that equity =nd justice and feipr
dealing demand that reimbursement be mede to the Ossges,
and therefore favorably report ths bill end recommend
that it be passed.”

Then, & bill similar to 5, 2362 (8. 1948) was introduced dure
ing the First Session of the 73d Congress., In this Depertment's
report thereon it wes stated in part es follows:

“However, it is believed thet a situstion of this
kind, involving = moral obligstion on the pert of the
United States toward iSe Indian wards, %o pay 8 svecie-
fie smount in money, 1 primerily for considerstion
by Congress rether than by the Court of Claims. The
vulidity of the cleim {e adsitted, end it is not the
function of the Court of Claims to reform = treaty,

In the eirevmetcences, therefore, a direet appropria-
tion by Congress will obviate ths ¢ireuitous vrocedure,
delny, and expense, necesgarily incident to cmurt so-
tiom, becsuse un sppropriation therefor would have %o
be made eventually, should the court find in favor of
the Indisns.”



Acoordingly, a substitute bill was suggested, authorizing a
direet appropriation for the purpose, which, however, likewise 4id
not begome law, The present Bill (M, R, 3611) is similar to the sube
stitute, except as to Section 4 covering the matter of attorneys'
fees, which will be discussed further on in this repors,

In form and according to ita striet terms, unguestionably the
provision in Artiele 1 of the treaty is an outright sale of the lands
to the United States for the sum of $300,000. If the Indians did not
so understand 1%, there was no meeting of the minds of the parties,
and hence no sgreement, If they did understend it, they wers clearly
imposed upon, as shown by the fact that the United States received
from the sale of the lands over one millionm dollsrs, or more than
three times the $300,000 which is paid the Indians therefor, It is
fundamental, of eourse, thet a gusrdian or trustee should not meske

sny profit out of the relationship.

As !o the matter of attorneys' fees, Soction 4 of the sugmested
for 5, 1948 suthorized the Seeretary of the xnmm h

meruit basis, not, however, to exceed = total of five per
avpropriation, Seetion 4 of the present dill (H, R, ¥611) m«:
the Beeretary of the Interior to pay ocut of sald appro-
yutm‘nu mde the fees snd expenses of the attorneys of record
in seeo e with their comtraet approved by the Seeretary of the
Intcriw on Nay 8, 1931,

MEorigtul eontract under whieh the suilt wae brought was on a
mttmt basis, while the contract spproved Nay 5, 1931, provides
thet the mﬂermn shall receive an mmount equsl to tem per cent of
the first $500,000, five per cent on the mext §250,000, two snd one~
half per cont of amy additional amountj snd thet in the event Come
grese settles the metter by direet approprintion and sees fit to
fix the tion, the attorneys sgree to sccept the ssme. The
appropriction suggested is in the sum of $776,742.05, If the appro-
pristion is made, on the dasis of the sliding seale of the contract
the fee '?ll be as follows:

mx 8 §500,000,00 « + « o m.m.au
m.m.m + + s« 12,500,00
zM 26,748,08

.......
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The meximm fee of 5% ellowsble under Section 4 of the mubstie
tute bill emounts to $38,837,10 or 94,3551.45 less ‘then under the

. @pproved contrmet on the sliding socele basis, es sbove. It is

true that the atto
thet they earried §
have not thus fur
decision wes edv

tingent basis the a

ys worked on this basis for about 25 yesrs;
through the Court of Claimsj and thet they
eived sny compensetion, However, the court's
§ snd in agreeing o hondle the cese on & eope
torneys neeessurily took the risk involved, of

‘possibly not reseiving any compensstion,

In sy judgment, therefore, a feec of not to exoesd 5%, or = total
of §38,857,10 would be ample compsnsation for the services rendored
by the sttorneys in this sase, 1In this connection, it should be noted
that under the approved contrest they agree to aeseprt such compensae
tion as Congress % rrovide in the event » & reqt eppropristion is
made, Accordingly, I suggest thet “eotion 4 of the 11l be amended
to resd as follows: : ‘

“The Seeretsry of ths Interior is hereby suthorized
to pay, out of said appropristion when mede, such fees

and exnenses hmhhmbh,nu‘wm :
’ the sttorneys of record holding an ape

b in this case, not, howsver, to exceed a

ﬂ P oent of the smount apyropristed hereunder.”

An 1dentiecl i1l (5, 2395, 74th Comgress, 1lst Session) passed

the Semate on April 18, 1935 (Report No, 484), snd the compenion

Houwse i1l (H, ®, lttl’ wes favorably reported by the Committee

under date of Ayril 19, 1955 (Report Ho. 741), but neither Bill bee

erme lew, '

‘The Bureeu of the Pudget hes advised "thet neither the proposed
legislation mor your faverable revort therson would be in seecord with
the progrem of the IFresident.”\ With the Budget report wes enclosed &
eopy of a letter from tb'&ﬁaﬁq Generel, fr?awmd 1 guote the

following: ; /
. ' this. Depsrbment indlosto that the
Government ha: ef da seteofl net this elainm
’ i $06-auis O Byt vews/senrnons

S o

!
i

“In view of the foregoing cireumstences, 1 sugsest
that 2 recommendetion be made to the Semate Coamittee on
Indism Affnips thet the Bill be anmended so as %o allow the
United Jtetes oredit for the ssteoff and to provide for
the ruyment of only She differesce vetween the smount of
the claim snd the smount of the set-off,” | :

F 4 Fe ’

S



(Sgd.) CHARLES WEST
feting Seevetary of the Interior,




