Opinion of the Court of Claims
in

Osege Civilization Fund Case

GRAHAM, Judge, delivered the opinion of court:

This suit rests upon a special act of Congress dated February 6, 1921,
41 Stet, 1097, submitting to this court the claim of the Osage Tribe of
Indians ageinst the United States for moneys due and arising out of the sale
of Osage land under the treaty of September 29, 1865, proclaimed January 21,
1867, 14 Stat, 687, for the amount due or cleimed to be due the said tribe
from the United States for the misappropriastion of any funds of said tribe,

- or the failure of the United States to pay the tribe any money due under said
treaty, with jurisdiction to hear and determine said claim as therein provided,
notwithstanding the lapse of time or the statute of limitations, and also any
legal or equitable def'ense or set=off or counterclaim which the United States

may have ageinst said tribe,

At the time of the mnegotiation of the said treaty of September 29, 1865,
there were two parts of the Osage Tribe of Indiens, known commonly as the
Southern Osages and the Northern Osages. Apparently the former were located
in the State of Arkansas and the latter in the State of Kansas, They were with
few exceptions full=blooded blenket Indians, having but little intercourse
with the whites, except as they came in touch with them in the sale of their
products of the chase, skins of animals, etc.

At the time of the making of the treaty prectically none of these full-
blooded blanket Indians could read, write, or understand the English language.
The tribe was very poor end in very needy circumstances. Its members lived
mostly by the chase, and the animals of the chase were rapidly disappearing.
The affairs of the tribe were entirely in the hands of the full=-tloods, who
occupied all the positions of leadership. In the Civil War they had been
loyal to the Union and had furnished about 240 men from the ranks,

N What preliminary negotistions toock place leading up to the execution of

Ny said treaty do not appear - that is to say, how the purchase price and the

N\ acreage and location of the land were agreed upon, and with whom, A treaty

\pI ed 1 26 _by.the representatives of the United States was presented
for considerstion, first at a meeting oF the Southern Osages at Fort Smith,
Arkensas, and afterwards to the Northern Osages at Canville trading post in
Kansas. The interpreters for the Indians on both occasions were two half=-
breed Osages, one interpreting at one place and one at the other. It does not
appear whaet qualifications these two men had as interpreters, The time con-
cumed in explaining and executing the treaty at Fort Smith does not appear.
The time consumed at Canville trading post in negotiating and signing was
three hours.
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All of the signers of the treaty at both places were full-bleod Indisns,
who did not understand English, could not write their nemes, and signed with
e mark, with the exception of George or Little Beaver, who may have understood
English, 7Thile certain of these Indians appear on the treaty as having signed
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at Fort Smith, it would seem from the acknowledgment of their signatures that
they did not sign at the time of the said meeting at Fort Smith for the
spproval of the treaty,

The vocebulary, if such we may call it, of tz;fgiggps _was very limited,
n

mJand it is a_ guastinnwmhgther 1t was poésiﬁle Tor a Terpreter to ain to
: these blanket Indians so that they woufa understend this treaty of seventeen
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The OSage language comprises very f'ew root words, which with derivatives

' mede upwards of a thousand words in the language at that time. It has no
. word which is the equivalent of "civilization" or one which is the equivalent

of "fund,"™ but it was possible to explain "civilization fund"™ so that it

| could be fairly understood, To describe Indian tribes, meaning other tribes

(

_treaty did not come int

as well as the Osages, it was necessary to enumerate specific tribes known
to the Osages, or designate the Osages, and use the words signifying "other

‘then" or "foreign," which in the Osage language are words of insult,

At the time the treaty was negotiated the Osages were hostile to certain

pstile trlbes. It is fair to assume that they interpreted the words
"Indlan tribes" to mesn the tribe.of the Great and Little Osage Indians te-
the exclusion of other tribes, The civilization fund which was created by the
 stence until 1873, at which time the first moneys
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came into the Treasury. There is no other instance in connection with )

treaties by the United States with the Indians where the United States has
applied or undertaken to apply the proceeds of sales of lands of one tribe to
the benefit of another,

When these Indians learned in 1876 that the civilization fund was being
used for the benefit of Indians other than the Osages, they protested to

. their agent, Cyrus Beede, who wrote at that time to the Govermment veicing

this protest and dissatisfaction, and from that time on the Osages steadfastly
complained against the interpretation given the treaty, and have employed
counsel to aid them.

The treaty contains the following language, which embraces the bone of

-contention here:

"Art, Io * * * said lands shall be surveyed and sold * * * for
cash * * *3; and after reimbursing the United States the cost of said survey
and sale end the said sum of $300,000 placed to the credit of said Indians,
the remaining proceeds shall be placed in the Treasury of the United States to
the credit of the 'civilization fund,' to be used, under the direction of the
Secretary of the Interior, for the education and civilization of Indian tribes
residing within the limits of the United States,"

The treaty granted, sold, and conveyed to the United States a tract of
land 30 by 50 miles in extent, and the consideration for said grant and sale
was the payment of $300,000, the amount to be placed to the credit of the
tribe in the United States Treasury, and interest to be allowed thereon at 5%,
to be paid to the Indians semi-amnually, It then provided that after the sale
of the land by the Govermment, any surplus remaining after the payment of the
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$300,000 and the cost of survey and sale, should be placed in the Treasury of
the United States as stated above, as a "eivilization fund" for the "education
and civilization" of Indian tribes residing within the limits of the United
States.

There is nothing to show what preliminary negotiations, if any, took
place at which the terms of this treaty were agreed upon., It was brought
already prepared to the meetings of the Indians at Fort Smith, Ark., and
Cenville trading post, Kansas, where the two branches of the Osages, respectively,
lived, However this may be, the treaty was a sale and conveyance of the land
for the sum of $300,000, and the land thereby became the property of the United
States Govermment, By its terms it was obligated only to pay to the Indians the
sum of $300,000, and there is no dispute about the fact that it did this, Any
surplus proceeds which might arise from the sale would therefore, under the
treaty, become the property of the United States Government, and had it not
gratuitously devoted this surplus to a "civilization fund" for the civilization
and education of Indian tribes, there could have been no question raised such
as is raised here,

But the language of the treaty is unambiguous, Its meaning is clear with-
out the aid of extraneous facts. The fund here was to be devoted "to the
education and civilization of Indian tribes residing within the limits of the
United States." In order to make this language apply exclusively to the Osage
Indians, the whole meaning of it would have to be changed by the inclusion of
additional words, It is-not-the-province of this court to ref treaties or
to make new treaties for the parties., That is thSNTﬁEEfIﬁﬁﬁzzgxﬁ;ovince of
the political department of the Government. Creek Nation v, United States,

63 Co Cls, 270, 272, 2733 United States v. Choctaw, etc,, Natioms, 179 U, S,
494, 535,

While the language of the act "to hear and determine, as right and justice
may require, and as upon a full and fair arbitration, the claim of said tribe
against the United States," etc,, has a wide scope, we are of opinion that it
does not authorize this court to go beyond the limits which the courts have set
in cases where a court has had to deal with treaties,

In the case of tha Sisseton /and Wahpeton Indians v.\inted States, 58 C.
Cls, 302, 329, where a oartiocari to this cou 3 nied by the
Supreme Court the questien iﬁvolved was mutual the amount of
land covered by the 09351op@ and it was contendef that the Surt had authority
¢ eaty, this court

Judicia}, and the presumptlon is wholly inadmiss
this ins ce to submit the good faith of its agti
Governmend to Judicial decisions by authorizipg the \stipulatidns in question
to be overthrown uponran inquiry of the chargecter suggested and thn\act does
not in the least degree justify any such inference,"

gress,ﬁyyt’the power to. make and unmake is essentiflly polltic 1 /and not

This court has no jurisdietion to inquire into the inequity impropriety
of tredties between the” Indians and the Ynited States Oto & o ia Indians
ve Ukited States, o Cls, 424, 429, The urisdlctional a

admisslon of liabi or of any ground~of liability, on of tha
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Government, but simply progﬁﬂgs a forum for the adjudiecation of the claim
according to applicable 1ega1‘p(in ¥ples, and does not provide for a recovery
upon a merely moral obligation. Ets construction must and can only rest upon
a construction of the pertinent &tatutes and treaties giving effect to their
plain import, Mille Lac case, 229 U.S. 498, 500,

\ e, r\\.
J:T"ﬂf‘ The treaty before this court, and even on appeal to the United States \x

Supreme Court, would still remain and must remain a part of the supreme law X
of the land, and no gourt, either of law or equity, in this country can declare
that it was procured by fraud or duress or mistake and treat it as 1noperative./
. 0ld Settlers case, 27 C, Cls. 1, 36, >

In the Muskrat case, 219 U.S. 346, 352, the Supreme Court said:
A

assigﬁm$o the’ judicial any duties but such as are properly judicial, and to be
performe a judicial memmer,™

The judic}@l duties of this court’dd not extend to re-formiyg, amending, or mak-
ing over/a %reaty, and where, as An this case, its languagy is unambiguous,
howevey’ much\the facts may appeal to the ethical sense of/the court, it has no
optiod but to enforce the tréaty as it finds it, It is herefore of the opinion
that the claim asserted hére by the plaintiff can not pe sustained, and that the
defendant is not liable to the plaintiff in any emo under the treaty.

"That nejther the legiélgtive nor/zgp/g;ecutiveRQ;zjches an constitutionally
s

We conclude that the Osage Tribe of Indians, under the language and meaning
of said treaty, have not established a claim or right in the fund or moneys
arising from the sale of the Osage lands under said treaty, and that the United
States has not wrongfully appropriated any part or parcel of the lands or the
funds of said Osage Tribe of Indians under said treaty.

We are of the opinion that the act did not contemplate that the court
should consider or make allowance for counterclaims where the conelusion of
the court was against the claim of the Osage Tribe of Indians, and therefore,
as the conclusion is against the claim, no further consideration should be
given to the counterclaims, It may, however, be well to state that as to the
counterclaims the special act directed consideration only to counterclaims
against the Osage Tribe and not against individuals of the tribe. In this
view of the matter, counterclaims Nos. 8 and 9, being for expenditures for
education of individual Indians at schools, are not within the meaning of the
special act, and could not be considered in any event as an offset against the
Osage Indians as a tribe.

As to counterclaims Nos, 4, 5, 6, and 7, the findings show that they are
not satisfactorily established and would in any event be rejected. The other
three counterclaims, some of which are over a century old, in the light of the
character of the expenditures and thé conduct of the Goé”%nment, should be
treated as gratuities, and apparently were so regarded by the Government,
Gratuities can not be recovered in this court, and could only be considered
here in connection with the special provisions of the enabling act as set-offs
in case of an allowance of plaintiff's claim,

Judgment should be entered in favor of the defendant and against the
plaintiff, and it is so ordered.

f( The counterclaims are disallowed and dismissed, 53
GREEN, Judge; MOSS, Judge; and BOOTH, Chief Justice, concur,



